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RESERVED JUDGMENT 
 
1. Mr Brookes’ complaints of detriment pursuant to section 47B 
Employment Rights Act 1996 (“ERA”) (protected disclosures) and his 
complaint of automatically unfair dismissal pursuant to section 103A ERA 
(protected disclosures) all fail. 
 
2. Mr Moody’s complaints of detriment pursuant to section 47B ERA 
(protected disclosures) at paragraph 11(a-c) of the agreed list of issues 
were presented out of time and it was reasonably practicable to have 
presented those complaints in time. The tribunal does not therefore have 
jurisdiction to hear those complaints and they are struck out. If the tribunal 
had had jurisdiction to hear those complaints, they would all have failed. 

 
3. Mr Moody’s remaining complaints of detriment pursuant to section 
47B ERA (protected disclosures) and his complaint of automatically unfair 
dismissal pursuant to section 103A ERA (protected disclosures) all fail.  
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4. Mr Moody’s complaint of “ordinary” unfair dismissal succeeds. 
However, the tribunal makes a reduction of 100% of both the basic and 
contributory awards for unfair dismissal because of the contributory 
conduct of Mr Moody; and a reduction of 100% of the compensatory award 
for unfair dismissal under the principles in Polkey v AE Dayton [1987] IRLR 
503 HL. 
 
 

REASONS 
 
The complaints 
 
1. By a claim form presented to the employment tribunal on 6 March 2024, 
Mr Brookes brought complaints of detriment pursuant to section 47B 
Employment Rights Act 1996 (“ERA”) (protected disclosures) and automatically 
unfair dismissal pursuant to section 103A ERA (protected disclosures).  His claim 
was brought against the first three respondents only (nChain UK Ltd, Mr 
Matthews and Mr Stein). The respondents defended the complaints. 
 
2. By a claim form presented to the employment tribunal on 5 April 2024, Mr 
Moody brought complaints of detriment pursuant to section 47B ERA (protected 
disclosures), automatically unfair dismissal pursuant to section 103A ERA 
(protected disclosures) and “ordinary” unfair dismissal.  His claim was brought 
against all four respondents (nChain UK Ltd, Mr Matthews, Mr Stein and Ms 
Fernandez). The respondents defended the complaints. 

 
3. In these reasons, unless otherwise stated, references to “the respondent” 
(singular) are to nChain UK Ltd, and Mr Matthews, Mr Stein and Ms Fernandez 
are referred to by their names. 

 
4. The two claims were subsequently consolidated to be heard together.  

 
5. In very broad outline, both claimants were dismissed by the respondent. 
The claimants maintain that they made certain protected disclosures and were 
subjected to various detriments and dismissed as a result of doing so. The 
respondents maintain that the claimants were dismissed by reason of 
misconduct, principally in relation to certain events which took place on 27 
September 2023. Mr Moody also alleges that his dismissal was unfair under 
ordinary unfair dismissal principles; Mr Brookes had less than two years’ 
continuous employment with the respondent and does not, therefore, bring a 
complaint of “ordinary” unfair dismissal. 
 
The issues 
 
6. Lists of issues in respect of each claim had been agreed between the 
parties in advance of the hearing and were contained in the bundle. Mr Brookes 
pleaded 15 alleged protected disclosures, and nine complaints of whistleblowing 
detriment (beginning on 28 September 2023). Mr Moody pleaded eight alleged 
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protected disclosures and 10 complaints of whistleblowing detriment (beginning 
on 27 September 2023).  
 
7. The vast majority of the alleged protected disclosures were said to have 
been made by them only to Mr Christen Ager-Hanssen, who, at the time of the 
alleged disclosures was the Group CEO at the respondent. However, Mr Ager-
Hanssen was dismissed by the respondent on 27 September 2023 and none of 
Mr Brookes’ and Mr Moody’s allegations of detriment or dismissal are made 
against him. Furthermore, it is not in dispute that none of the individuals whom 
the claimants allege did dismiss them or subject them to a detriment were party 
to any of their alleged disclosures to Mr Ager-Hanssen. 

 
8. Furthermore, shortly in advance of this hearing, the claimants’ 
representatives produced an opening note which appeared to acknowledge that 
the claimant’s case was that the operative cause of the dismissal and alleged 
detriments was only two of these alleged disclosures, specifically, the sending by 
Mr Ager-Hanssen on 27 September 2023 of what has been referred to as the 
“Fairway Brief” and the minutes of a meeting of 26 September 2023 (“the 
Minutes”) to Mr Matthews and the other members of the Board of the 
respondent’s holding company, HEH Holdings AG (“HEH”). In the light of this, Mr 
Devonshire invited the claimants to confirm that they were no longer relying on 
the other alleged protected disclosures, so as to save unnecessary time both at 
the hearing and for the tribunal, and there was some discussion with the tribunal 
and the representatives about this. Ms Page said that she would take instructions 
and review the position. Having done so, however, she explained that, save for 
two of Mr Moody’s original alleged protected disclosures (“Alleged PD1” and 
“Alleged PD5” on his original list), the claimants continued to rely on all of the 
other protected disclosures.  
 
9. Revised lists of issues were accordingly produced and those agreed lists 
of issues are set out in the annexes to these reasons. 

 
10. For ease of reference, the alleged disclosures in relation to the “Fairway 
Brief” and the Minutes are respectively “Alleged PD4” and “Alleged PD5” in Mr 
Brookes’ list of issues; and “Alleged PD7” and “Alleged PD8” in Mr Moody’s list of 
issues. 

 
11. For the avoidance of doubt, it was agreed that certain issues which are set 
out in the attached lists of issues in relation to remedy should be determined, if 
appropriate, at this liability hearing.  

 
The evidence 
 
12. Witness evidence was heard from the following: 

 
For the claimants: 
 
The claimants themselves.  
 
For the respondents: 
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Mr Patrick Stein, the third respondent;  
 
Ms Olga Fernandez, the fourth respondent; 
 
Mr Robert Ollman, who at the times material to the claims was employed 
by the respondent as Office Co-ordinator; and 
 
Mr Ajay Patel, who at the times material to the claims were employed by 
the respondent as Head of Corporate IT.  
 

13. A witness statement was also produced to the tribunal for Mr Stefan 
Matthews, the second respondent. Mr Matthews did not attend the tribunal and 
medical evidence had been supplied in advance to the tribunal confirming that he 
was not fit to attend, either in person or by video. The respondents did not apply 
for a postponement of the hearing. The tribunal read Mr Matthews’ witness 
statement along with the other witness statements at the start of the hearing. Ms 
Page made extensive closing submissions as to why we should not give any 
credence to his statement, including the fact that in 2024, following the “COPA 
litigation” (referred to below), Mellor J decided to refer Mr Matthews’ evidence to 
the Crown Prosecution Service so that it might consider whether he should be 
prosecuted for perjury.  
 
14. We accept that, as Mr Matthews was not at the tribunal to be cross-
examined, we can give less weight to his statement, although we note that 
nothing which we read in his statement was materially contradicted by any 
evidence of the other witnesses of the respondent or by the documents which we 
were directed to in the bundle. However, in light of the medical evidence 
provided, we draw no inferences of any ulterior motive for his not attending, as 
Ms Page submitted that we should. In any event, as we shall come to, the 
decisions to dismiss the claimants were not taken by Mr Matthews, and those 
few alleged detriments where he may have had involvement in the actions taken 
concerned actions agreed upon by other individuals apart from just Mr Matthews, 
as Mr Stein and Ms Fernandez were able to attest to. The fact that Mr Matthews 
was not present made no material difference in terms of our deciding the issues 
of the claims.  
 
15. An agreed bundle numbered pages 1-2,870 was produced to the tribunal, 
and various pages were added to it by agreement throughout the hearing. In 
addition, an agreed cast list was provided, as were separate unagreed 
chronologies from the claimants and from the respondents, together with a 
proposed reading list. Both Ms Page, as already noted, and Mr Devonshire 
produced opening notes. 
 
16. The tribunal read in advance the witness statements and any documents 
in the bundle to which they referred, together with the documents on the 
proposed reading list and the opening notes.  

 
17. The respondents arranged for independent professional transcribers to 
transcribe the proceedings. Copies of the transcriptions were made available on 
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a daily basis, together with a composite set of transcriptions of the whole 
proceedings at the end of the proceedings. 

 
18. The tribunal discussed timetabling with the representatives at the start of 
the hearing. Ms Page and Mr Small, who were not each available for the whole 
hearing, divided the cross-examination of the respondents’ witnesses between 
them. The tribunal and the respondents accommodated this and witnesses were 
called on the days when the relevant advocate was available to cross-examine 
them. A timetable was agreed with the representatives to enable evidence and 
submissions to be completed within the 10 day listing and this was achieved, with 
submissions being completed on the final day of the hearing. The representatives 
produced extensive written submissions, which the tribunal read in advance of 
hearing their oral submissions.  

 
19. There was, however, no time remaining for tribunal deliberations and the 
decision was reserved.  

 
The law 
 
Protected disclosures 

 
20. The principal relevant law in relation to protected disclosures is set out in 
Parts IVA and X of the ERA.   
 
21. For detriment and dismissal complaints relating to protected disclosures, 
colloquially referred to as “whistleblowing”, an employee must first prove on the 
balance of probabilities that he or she made a protected disclosure.  To do this 
the employee must first prove that he or she made a qualifying disclosure under 
s.43B of the ERA.  A qualifying disclosure means any disclosure of information 
which, in the reasonable belief of the worker making the disclosure, is made in 
the public interest and tends to show one or more of six categories set out at 
s.43B(1)(a-f).  The categories relevant to this case are: 
 
(a) That a criminal offence has been committed, is being committed or is likely 
to be committed;  
 
(b) That a person has failed, is failing or is likely to fail to comply with any 
legal obligation to which he is subject; and 
 
(f) That information tending to show any matter falling within any one of the 
preceding paragraphs has been, or is likely to be deliberately concealed. 
 
22. In summary, therefore, it is for a claimant to establish that they made a 
protected disclosure(s). Specifically, in this case, it is necessary for the claimants 
to show (as set out in the respective lists of issues) that:  
 

1. they made a disclosure(s) of information to their employer, within 
the meaning of section 43B ERA; and   
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2. they personally believed that the disclosure(s) was made in the 
public interest; and  

 
3. any such belief was objectively reasonable; and  

 
4. they personally believed that the information disclosed tended to 

show a relevant matter(s): as specified in section 43B(1)(a) and/or 
(b) ERA in Mr Brookes’ case; and as specified in section 43B(1)(a), 
(b) and/or (f) in Mr Moody’s’s case; and  

 
5. any such belief was objectively reasonable.  

 
23. The case of Cavendish Munro Professional Risks Services Ltd v Geduld 
[2010] IRLR 38 EAT indicates that there is a distinction between “information” 
and an “allegation”.  The ordinary meaning of “information” is “conveying facts” 
and that is what is required to fall within s.43B.  A mere allegation will not suffice.  
However, the two are not mutually exclusive; a protected disclosure may contain 
both information and allegation (see Kilraine v London Borough of Wandsworth 
[2016] IRLR 422, EAT). 
 
24. Crucially, it is not the happening of a matter within one of the above 
categories which is relevant to the establishment of the qualifying disclosure but 
merely whether the employee had a reasonable belief in its having happened, 
happening or the likelihood of its happening.  A belief may still be objectively 
reasonable even where the belief is wrong or does not on its facts fall within one 
of the categories outlined about. 

 
25. In Williams v Michelle Brown AM [2019] UKEAT/0044/19, HHJ Auerbach 
said at [35]:    
 
“…if the Tribunal properly concludes that the factual content of the claimed disclosure cannot 
reasonably be construed as tending to show a criminal offence, then that conclusion will, by itself, 
be fatal to the proposition that there was a qualifying disclosure relying on s 43B(1)(a). That will 
be so, regardless of what the complainant subjectively believed, and regardless of whether all the 
other elements are shown…”   

 
26. A worker’s motive for making a disclosure should not be conflated with 
assessing their subjective belief for the purpose of the section 43B(1) ERA 
requirements: Ibrahim v HCA International Limited [2020] IRLR 224.  
 
27. As regards the reasonable belief component of the statutory test, this 
involves “an objective standard ... and its application to the personal 
circumstances of the discloser”: Korashi v Abertwe Bro Morgannwg University 
LHB [2012] IRLR 4 at [62]. By way of illustration from that case, whilst a lay 
observer might have reasonable grounds for suggesting that the death on the 
operating table of a “healthy young man who is taken into hospital for an 
orthopaedic athletic injury” spoke of negligence, a consultant surgeon would 
reasonably be “expected to look at all the material including the records before 
making such a disclosure”.   So those with professional or ‘insider’ knowledge will 
be held to a different standard than laypersons in respect of what it is 
‘reasonable’ for them to believe.  This analysis was endorsed in Phoenix House 
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Ltd v Stockman [2017] ICR 84 at [27] and Dodd v UK Direct Solutions Business 
Ltd [2022] EAT 411 at [64 & 67]. This principle is of particular relevance to these 
claims, given Mr Brookes’ experience and knowledge as Group General Counsel 
and as a City solicitor with many decades’ experience, and Mr Moody’s 
experience and knowledge as Group CFO and as a qualified accountant. 
 
28. Where a claimant relies upon section 43B(1)(b) ERA, the obligation in 
question must be a legal one; it is not sufficient that the claimant reasonably 
believed conduct to be “immoral, undesirable or in breach of guidance”: Eiger 
Securities LLP v Korshunova [2017] IRLR 115, at [46].    
 
29. In the context of section 43B(1) ERA, “likely” has been construed to mean 
“probable or more probable that not”. It is not sufficient that the claimant 
reasonably believed that a relevant disclosure of information tended to show that 
a person “could” fail to comply with a legal obligation, or that there was a 
“possibility” or “risk” of non-compliance: Kraus v Penna plc [2004] IRLR 260, at 
[24]. 
 
30. The same reasonable belief test applies to the public interest test 
incorporated into s.43B ERA and referred to above (see Chesterton Global Ltd 
and another v Nurmohamed [2015] UK EAT/0335/14).  Nurmohamed established 
that the test is whether an individual has a reasonable belief that the disclosure is 
in the public interest.  Further, on the facts in Nurmohamed, the EAT upheld a 
finding that the protected disclosures, which concerned the manipulation of the 
employer’s accounts such as to affect adversely 100 senior managers, were in 
the public interest.  The sole purpose of the amendment to section 43B(1) 
introducing the “public interest” test was to reverse the effect of Parkins v 
Sodexho Ltd [2002] IRLR 109. The words "in the public interest" were introduced 
to do no more than prevent a worker from relying upon a breach of his own 
contract of employment where the breach is of a personal nature and there are 
no wider public interest implications. In Nurmohamed, the breach affected other 
people as well as the claimant. 
 
31. In Norbrook Laboratories v Shaw [2014] ICR 540, the EAT held that more 
than one communication could be read together to amount to a qualifying 
disclosure when, taking the communications separately, each would not in itself 
be a disclosure. Whether two communications are to be read together is a 
question of fact for the Tribunal: Simpson v Cantor Fitzgerald Europe [2021] 
IRLR 238, at [41]. 

 
32. A disclosure need not be made in good faith in order to qualify for 
protection. However, where a disclosure is not made in good faith, this can affect 
the amount of any compensation that is awarded, applying section 49(6A) and/or 
123(6A) ERA.  
 
33. In order to establish liability in a whistleblowing claim, it is necessary for a 
claimant to have made a protected disclosure, and for this to have been 
causative of the treatment complained of.  Neither section 47B nor 103A ERA 
affords protection from adverse treatment because a co-worker, agent or 
employer (as applicable) believes that a worker or employee may/would make a 
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protected disclosure in the future.  These statutory provisions fall to be 
contrasted with the wording of section 27 of the Equality Act 2010, which does 
encompass protection against detrimental treatment because the victimiser 
believes that the victim has done, or may do, a protected act. Parliament has 
decided not to replicate this formulation in the whistleblowing provisions of the 
ERA. 
 
34. If the employee establishes that he or she made a qualifying disclosure, 
he or she must then prove that it was a protected disclosure.  This can be done 
in a number of ways in accordance with s.43C-43H of the ERA.  A disclosure 
made to an employer, as set out in s.43C, is one such way in which a qualifying 
disclosure can be a protected disclosure as well.   
 
35. If the above is established, the employee has made a protected 
disclosure.   

 
Whistleblowing detriment (section 47B ERA) 
 
36. S.47B(1) provides that: “A worker has the right not to be subjected to any 
detriment by any act, or any deliberate failure to act, by his employer done on the 
ground that the worker has made a protected disclosure”.  Following the case of 
NHS Manchester v Fecitt and others [2011] EWCA Civ 1190, it is established 
that in terms of causation the disclosure must be a material influence (in the 
sense of being more than a trivial influence) in the employer’s subjecting the 
claimant to a detriment.  Under s.48(2) ERA, it is for the employer to prove on the 
balance of probabilities the ground on which the act, or deliberate failure, 
complained of was done. 
 
37. As regards the burden of proof, a claimant is required in the first instance 
to raise a prima facie case that the impugned treatment was for a prohibited 
reason: Serco Ltd v Dahou [2017] IRLR 81, at [29-30]. If that is established, the 
onus is on the employer to show the ground on which an act or deliberate failure 
to act was done: section 48(2) ERA.  This provision is not, however, to be 
equated with the reverse burden of proof that applies to claims of unlawful 
discrimination under section 136 of the Equality Act 2010: ibid, at [40].    
 
38. The “on the ground that” test focuses on the relevant decision-maker’s 
mental processes.  The test is not satisfied merely because there was some 
relationship between the protected disclosure and the detriment complained of, 
or because the detriment would not have been imposed “but for” the disclosure: 
London Borough of Harrow v Knight [2003] IRLR 140, at [15-16]; and Kong v Gulf 
International Bank UK Ltd [2022] IRLR 854.  
 
39. It is important to distinguish between (a) detrimental treatment which is 
done on the ground that a worker made a protected disclosure, and (b) 
detrimental treatment which is attributable to conduct that is distinct from the 
making of a protected disclosure (see Bolton School v Evans [2007] IRLR 140, 
referenced below).    
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40. As is the position under discrimination law, an unjustified sense of 
grievance is incapable, as a matter of law, of constituting a detriment.  However, 
“the concept of detriment is very broad and must be judged from the view point of 
the worker. There is a detriment if a reasonable employee might consider the 
relevant treatment to constitute a detriment”: Jesudason v Alder Hay Children's 
NHS Foundation Trust [2020] IRLR 374, at [27]. 

 
Time limits in whistleblowing detriment complaints 

 
41. As regards the operation of time limits in whistleblowing detriment 
complaints, in circumstances where a complaint has been presented outside the 
time limit specified in section 48(3)(a) ERA, the claimant must establish: (a) that it 
was not practicable to have presented the complaint within that period, and (b) 
that the complaint was presented within a reasonable period following the expiry 
of the primary time limit. The test of reasonable practicability is a strict one: see 
for example Palmer v Southend-on-Sea Borough Council [1984] IRLR 119, at 
[34] – i.e. was it reasonably feasible to present the complaint in time?  

 
42. Where an act extends over a period, the “date of the act” means the last 
day of that period: section 48(4)(a) ERA.  
 
43. Where a complaint is of a deliberate failure to act, this shall be treated as 
done when it was decided on.  In the absence of evidence to the contrary, an 
employer shall be taken to decide on a failure to act when he does an act 
inconsistent with doing the failed act or, if he has done no such inconsistent act, 
when the period expires within which he might reasonably have been expected to 
do the failed act if it was to be done: section 48(4)(b) ERA.  
 
44. In considering whether any incident of whistleblowing detriment forms part 
of a “series of similar acts or failures”, all the circumstances surrounding the 

acts/failures should be looked act, including the connection, if any, between the 
alleged perpetrators, whether their actions were organised or concerted in some 
way, and their reasons for doing what was alleged: Arthur v London Eastern 
Railway Ltd [2007] IRLR 58, at [35].    
 
45. In addition, as Simler J (as she then was) confirmed in Royal Mail Group 
Ltd v Jhuti [2018] UKEAT/0020/16, at [43]:  
 
“…at least the last of the acts or failures to act in the series must be both in time and proven to be 
actionable if it is to be capable of enlarging time under s 48(3)(a) ERA. Acts relied on but on 
which the claimant does not succeed, whether because the facts are not made out or the ground 
for the treatment is not a protected disclosure, cannot be relevant for these purposes.” 

 
Whistleblowing dismissals (section 103A ERA) 
 
46. For an automatically unfair dismissal claim under s.103A to succeed, the 
protected disclosure must be the sole or principal reason for dismissal.     
 
47. Where a claimant does not have two years’ qualifying service (as is the 
case with Mr Brookes), the claimant bears the burden of establishing that the 
reason for their dismissal was the making of a protected disclosure: Smith v 
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Hayle Town Council [1978] IRLR 413; applied in Ross v Eddie Stobart Ltd [2013] 
UKEAT/0068/13/RN.  
 
48.  Otherwise, it is for the employer to show the reason or principal reason 
for the dismissal. However, where a tribunal has rejected the reason put forward 
by the employer, it is not bound to accept the reason put forward by the claimant 
and it is open to the tribunal, on the evidence, to conclude that the true reason is 
one not advanced by either party (Kuzel v Roche Products Ltd [2008] ICR 799, 
CA). 

 
49. In relation to causation, in Abernethy v Mott Hay and Anderson [1974] ICR 
323, Cairns LJ said at p.330: “[a] reason for the dismissal of an employee is a set 
of facts known to the employer, or it may be of beliefs held by him, which cause 
him to dismiss the employee”. In Kong v Gulf International Bank UK Ltd [2022] 
IRLR 854, Simler LJ said at [59]: “The statutory question to be determined in 
these cases is what motivated a particular decision-maker; in other words, what 
reason did he or she have for dismissing or treating the complainant in an 
adverse way.” 

 
50. Under section 103A ERA, employees are only protected from being 
dismissed because of the making of a protected disclosure.  If for example an 
employee uses improper means to investigate their suspicions of wrongdoing 
and is dismissed (solely or principally) because of that conduct, which is distinct 
from the making of a protected disclosure, a claim of automatically unfair 
dismissal will not succeed (see Bolton School v Evans [2007] IRLR 140, where 

an IT teacher raised concerns about the security of the school’s computer 
system, which were found to constitute the making of a protected disclosure.  
However, he also took it upon himself to access the computer system from a 
student PC and disable some of the user accounts for the IT services 
department, which he was not authorised to do. The employee was disciplined 
for his irresponsible conduct, and not for making the disclosure; the two were 
distinct; and his whistleblowing complaint accordingly failed). 

 
51. It is not sufficient for a claimant to establish that a decision-maker had 
knowledge of the fact of their protected disclosure(s) but not its substance, i.e. 
some knowledge of what the employee had complained or expressed concerns 
about is required: Nicol v World Travel and Tourism Council & Others [2024] ICR 
893, at [82]. 

 
“Ordinary” unfair dismissal (Mr Moody only) 
 
52. The tribunal has to decide whether the employer had a reason for the 
dismissal which was one of the potentially fair reasons for dismissal within 
sections 98(1) and (2) of the ERA and whether it had a genuine belief in that 
reason.  The burden of proof here rests on the employer who must persuade the 
tribunal that it had a genuine belief that the employee committed the relevant 
misconduct and that belief was the reason for dismissal. 
 
53. The tribunal must then decide whether it is satisfied, in all the 
circumstances (including the size and administrative resources of the employer), 
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that the employer acted reasonably in treating that reason as a sufficient reason 
to dismiss the employee. We refer ourselves here to section 98(4) ERA and 
direct ourselves that the burden of proof in respect of this matter is neutral and 
that we must determine it in accordance with equity and the substantial merits of 
the case.   

 
54. In conduct cases, the principles in British Home Stores v Burchell [1978] 
IRLR 379 and Iceland Frozen Foods v Jones [1983] ICR 17 apply, which will 
involve consideration of: whether the employer genuinely believed that the 
employee was guilty of the misconduct alleged;  if so, whether the employer had 
reasonable grounds to sustain that belief and conducted as much investigation 
into the matter as was reasonable in the circumstances of the case; and whether 
the sanction of dismissal was within the band of reasonable responses which a 
reasonable employer might have adopted. The range of reasonable responses 
test applies as much to the procedure which is adopted by the employer as it 
does to the substantive decision to dismiss: Sainsbury’s Supermarkets Limited v 
Hitt [2003] IRLR 23, at [30]. 

 
55. The fairness of the procedure adopted by an employer falls to be 
assessed at the end of the internal process, which includes any appeal process: 
see, for example, Taylor v OCS Group Ltd [2006] IRLR 613 and Adeshina v St 
George’s University Hospitals NHS Foundation Trust and others [2015] IRLR 
704. 

 
ACAS Code 
 
56. In respect of these issues, the tribunal must also bear in mind the 
provisions of the relevant ACAS Code of Practice (the “ACAS Code”) on 
disciplinary and grievance procedures to take into account any relevant provision 
thereof.  Failure to follow any provisions of the ACAS Code does not, in itself, 
render a dismissal unfair, but it is something the tribunal will take into account in 
respect of both liability and any compensation.  If the claimant succeeds, the 
compensatory award may be increased by 0-25% for any failures by the 
employer or decreased by 0-25% for any failures on the claimant’s part. 
 
57. Paragraph 6 of the ACAS Code states:  

 
“In misconduct cases, where practicable, different people should carry out the 
investigation and disciplinary hearing.”. 
 
Contributory conduct 
 
58. Where there is a suggestion that the employee has by his conduct caused 
or contributed to his dismissal, further and different matters arise for 
consideration.  In particular, the tribunal must be satisfied on the balance of 
probabilities that the employee did commit the act of misconduct relied upon by 
the employer.  Thereafter issues as to the percentage of such contribution must 
be determined. 
 



Case Numbers: 2216092/2024 & 2217978/2024 
 

 - 12 - 

59. Where a dismissal (which is found to be unfair) has to any extent been 
caused or contributed to by any culpable or blameworthy conduct of the claimant, 
the tribunal is obliged to reduce the amount of the compensatory award by such 
proportion as it considers just and equitable having regard to that finding (which 
may be up to 100%).     
 
60. As a matter of general principle, (a) conduct which is perverse, foolish or 
just plain bloody-minded can suffice; (b) the tribunal is entitled to make a broad 
assessment of the reasons for a breakdown in relations leading to a dismissal 
situation; (c) there does not have to be a direct and exclusive causal connection 
between the reason for dismissal and the contributory conduct, provided that it 
caused or contributed “to any extent”; and (d) a deduction may still be 
appropriate even where the employer has failed to show a potentially fair reason 
for dismissal: see Polentarutti v Autokraft Ltd [1991] IRLR 457 and Arriva London 
South Ltd v Graves [2015] UKEAT/0067/15/DA, where a tribunal had erred in 
assuming that there could no deduction for contribution where the dismissal had 
been for a proscribed reason – esp. at [26-27].    
 
61. In addressing contributory fault, the tribunal must come to its own view of 
the wrongfulness of the claimants’ conduct. As the EAT put it in Steen v ASP 
Packaging [2014] ICR 56, at [12]:  
 
“… in unfair dismissal cases the focus of a Tribunal on questions of liability is on the employer's 
behaviour, centrally its reasons for dismissal. It does not matter if the employer dismissed an 
employee for something which the employee did not actually do, so long as the employer 
genuinely thought that he had done so. But the inquiry in respect of contributory fault is a different 
one. The question is not what the employer did. The focus is upon what the employee did. It is 
not upon the employer's assessment of how wrongful that act was; the answer depends what the 
employee actually did or failed to do, which is a matter of fact for the Employment Tribunal to 
establish and which, once established, it is for the Employment Tribunal to evaluate. The Tribunal 
is not constrained in the least when doing so by the employer's view of wrongfulness of the 
conduct. It is the Tribunal's view alone which matters”. 

 
Polkey reductions 
 
62. Under the case of Polkey v AE Dayton [1987] IRLR 503 HL, where the 
dismissal is unfair due to a procedural reason but the tribunal considers that an 
employee would still have been dismissed, even if a fair procedure had been 
followed, it may reduce the normal amount of compensation by a percentage 
representing the chance that the employee would still have lost his employment. 

 
Findings of fact 
 
63. We make the following findings of fact.  In doing so, we do not repeat all 
of the evidence, even where it is disputed, but confine our findings to those 
necessary to determine the agreed issues.  
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Background 
 
The respondent  
 
64. The respondent is a global provider of blockchain technology, IP 
licensing and consulting services. Its main operational office is in London. 
 
65. It is part of the nChain Group (“the Group”), which Mr Matthews co-
founded in June 2015. The holding company of the Group is nChain Holdings AG 
which, at the times relevant to this claim, was called HEH Holdings AG and which 
we will, for the sake clarity, refer to in these reasons as “HEH”. HEH is domiciled 
in Liechtenstein. Although Mr Matthews served as the CEO of the respondent 
from its incorporation in October 2015 until December 2017, he stepped down as 
CEO at that point. He was subsequently appointed as the Chair of the 
respondent from December 2022 and continued to hold that position until 
December 2024, in other words throughout the majority of the period relevant to 
these claims. Mr Matthews was based in Switzerland during this period was not 
involved with the day-to-day operations of the respondent (until the dismissal of 
Mr Ager-Hanssen on 27 September 2023,  from which point Mr Matthews carried 
out the role of interim CEO at the respondent). 

 
66. At the times relevant to this claim, there were five members of the board 
of HEH, namely Mr Matthews, Mr Marco Bianchi, and the three independent 
directors, Mr Stefan Quaderer, Mr Morgan Deane, and Mr Juerg Hunzicker. 

 
67. A few years after the formation of the respondent, at some point after 
2016, Mr Calvin Ayre, a Canadian businessman, became a minority shareholder 
in the group. In due course, Mr Ayre became the group’s largest shareholder.  

 
68. Mr Ayre’s finances are managed by the Fairway Family Office (“FFO”). 
Family offices are privately held companies that handle investment management 
and wealth management for wealthy individuals. The FFO was a regulated, multi-
family office based in Zurich. Multi-family means that it does not exclusively 
manage one individual’s finances. However, Mr Ayre was the FFO’s most 
significant client. Mr Ayre never sat on the board of HEH himself. However, as 
noted above, Mr Bianchi, who worked for the FFO, did sit on the board of HEH. 

 
Mr Ager-Hanssen 

 
69. The respondent had had a number of different CEOs over the years 
since Mr Matthews ceased being CEO in December 2017. In September 2022, 
Mr Ager-Hanssen was appointed as CEO of the respondent via a consultancy 
agreement. Mr Ager-Hanssen was an entrepreneur and he also had his own 
businesses, specifically “Custos” and “Addreax”. 

 
70. The respondent clearly had high hopes that Mr Ager-Hanssen would be 
able to develop the business. However, over time, not only were these not 
realised but the respondent began to have concerns about the way Mr Ager-
Hanssen was running the business for many reasons, including in relation to the 
significant costs which were being incurred and the way he treated staff. 
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71. Mr Ager-Hanssen from the start set about bringing in his own team of 
loyal lieutenants, many from his Custos and Addreax businesses, together with 
relatives and personal friends, all on very substantial salaries and packages. This 
included, by way of example, his own son, who was on a salary of £200,000 per 
annum despite hardly ever being seen in the office; and a close friend, who was 
also deputy chairman of Addreax, on a salary of £550,000 per annum. 
Furthermore, a lot of previous employees were removed from the business as 
part of this process. Loyalty (to him) was highly-prized by Mr Ager-Hanssen. 

 
72. Furthermore, Mr Ager-Hanssen lived a lavish lifestyle and conducted the 
business accordingly. We have seen huge amounts of evidence of meetings 
being conducted not in boardrooms but in expensive private members clubs and 
restaurants throughout, with expensive food and drink provided accordingly. 
Those lieutenants who attended benefited from that largesse too.  

 
73. In addition, we have seen copious evidence that Mr Ager-Hanssen 
himself was a forceful and aggressive personality who did not brook 
disagreement; that he was an impatient bully used to getting his own way; and 
that he was not averse to shouting at staff or reducing them to tears. His 
behaviour on 27 September 2023, including his behaviour towards Mr Stein, 
which we have viewed on CCTV video as part of the evidence before us, is only 
one part of the evidence which demonstrates this.  

 
74. Mr Ager-Hanssen’s personality and modus operandi is very much at the 
heart of this case, as is the fact that many of those lieutenants, including Mr 
Moody and Mr Brookes, were prepared to go along with him. 

 
Mr Moody 

 
75. Mr Moody had joined the respondent as its finance manager in 2018, on 
a little less than £60,000 per annum and one month’s notice. He did extremely 
well and was highly regarded. Indeed, we have heard evidence from many of the 
respondents’ witnesses of how highly regarded he was and how well disposed 
individuals were towards him, including Mr Matthews, Mr Ayre, Mr Bianchi and 
Mr Stein. 
 
76. By January 2022, Mr Moody had been promoted to the position of Group 
CFO, on a salary of £165,000 per annum, with an on-target annual bonus of 
£20,000, and a six month notice period.  

 
77. The business was keen to support the development of his skill base by 
sponsoring him through an MBA. Under the terms of his MBA sponsorship 
agreement, the respondent’s obligation to pay the fees that had not yet fallen due 
came to an end if Mr Moody’s employment was “terminated by any reason”, and 
he was obliged to repay the fees (on a sliding scale) if he resigned or was 
dismissed for cause over the next four years. The agreement spoke of a long-
term commitment both ways. 
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78. Not long after he became CEO, Mr Ager-Hanssen in January 2023 
substantially increased Mr Moody’s package, adding £65,000 to his salary, 
raising his on-target bonus by (at least) £30,000 per annum and doubling his 
notice period to 12 months (all without board approval). In his evidence, Mr 
Moody attempted to suggest that this reflected a promotion to a Group CFO role, 
but it did not; he was Group CFO already. There was no reason for the increase 
and we consider that this was simply an attempt by Mr Ager-Hanssen to co-opt 
Mr Moody.  

 
79. As we shall see, Mr Ager-Hanssen was successful in this respect. This 
can be seen from Mr Moody’s subsequent willingness later that year to include 
numbers in his CFO slide decks to the HEH board on Mr Ager-Hanssen’s say so, 
even though he knew them to be unsustainable, and his inability to challenge Mr 
Ager-Hanssen over his totally inappropriate behaviour on 27 September 2023. 

 
80. During this period, and up to the events of 27 September 2023, the only 
operational managers in the respondent’s business who were directors of the 
respondent were Mr Ager-Hanssen (the Group CEO) and Mr Moody (the Group 
CFO). However, neither of them were directors of the respondent’s holding 
company, HEH. 

 
Mr Brookes 

 
81. Mr Brookes is a solicitor, who has had a long career in private practice, 
mainly in City law firms.  
 
82. Prior to his employment by the respondent, Mr Brookes worked for 
Custos (one of Mr Ager-Hanssen’s businesses). He continued to work for Custos 
throughout his employment with the respondent and indeed, as was the case 
with others who worked for Custos and whom Mr Ager-Hanssen brought in to the 
respondent, he had the prohibition on the pursuit of outside interests, which was 
standard in the respondent’s employment contracts, removed from his 
employment contract with the respondent.  
 
83. Mr Brookes became employed by the respondent, as Group General 
Counsel, on 1 January 2023. 

 
The increase in Mr Ayre’s shareholding in the nChain Group 

 
84. On 23 June 2023, Mr Ayre, through his company Indigo Holdings Ltd 
(“Indigo”), increased his shareholding in the Group, spending CHF 140 million to 
do so. Mr Ayre consequently held roughly a third of the shares in the Group, with 
an option to purchase further shares such that he would have a majority 
shareholding. 
 
The COPA litigation 

 
85. In April 2021, proceedings had been issued in the High Court in what is 
known as the Crypto Open Patent Alliance (“COPA”) v Dr Craig Wright litigation. 
Dr Wright had claimed to be Satoshi Nakamoto, the creator of Bitcoin. COPA 
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challenged this. Ultimately, in a decision given in 2024, Mr Justice Mellor ruled 
that he was not, and indeed had engaged in dishonesty and forgery to support 
this claim.  
 
86. In 2023, the litigation was ongoing; witness statements were exchanged 
by the parties on 28 July 2023; COPA served its expert evidence on 1 
September 2023; and a case management conference was listed for 18, 19 and 
22 September 2023. 
 
87. The litigation is of significance because, in 2023, Dr Wright was engaged 
by the respondent. Furthermore, as we shall see, concerns about the outcome of 
the litigation, and its supposed impact on the respondent’s business, are a 
significant part of the claimants’ case that they made protected disclosures. 

 
88. Neither the respondent, nor any other company in the Group, nor Indigo 
Holdings Ltd, was party to the COPA litigation. 

 
Overview 

 
89. Before going into the detail of subsequent events, it is worth setting out 
what happened in overview to provide the overall context.  
 
90. In July 2023, the Group entered into three agreements which we refer to, 
for convenience, as the “July Agreements”. These were: a credit facility 
agreement between HEH and Indigo IP Holdings Ltd; a licence agreement 
between nChain Licensing AG (another company within the Group), Indigo IP 
Holdings Ltd and HEH; and a services mandate agreement between the Group 
and the FFO. The agreements were dated 17 July 2023. 

 
91. Entry into these agreements was approved by the board of HEH. 

 
92. The services mandate agreement involved the FFO supplying various of 
its staff to work in the operations of the respondent. This was in part because of 
the concerns which had arisen about the way Mr Ager-Hanssen was running the 
business. Amongst other appointments, Mr Stein, who was the Chief People 
Officer at the FFO, was brought in as Interim Chief People Officer at the 
respondent.  

 
93. The claimants allege that they then had various discussions with Mr 
Ager-Hanssen (and which, as noted, formed the basis of the majority of the 
alleged protected disclosures set out in the list of issues on which they rely), in 
which they say they raised concerns about these documents. Indeed, it is the 
alleged effect of these three documents which forms the entire basis of all of the 
alleged protected disclosures. 

 
94. Mr Brookes then subsequently assisted Mr Ager-Hanssen to draft the 
document known as the “Fairway Brief”. Although it is lengthy, the document 
essentially alleges a conspiracy that the July Agreements were entered into to 
enable Mr Ayre to appropriate the intellectual property of the Group at an 
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undervalue in the event that Dr Wright lost the COPA litigation (which it was 
alleged would have had a significantly detrimental effect upon the Group). 

 
95. In due course, Mr Ager-Hanssen held a long meeting at the Chelsea 
Barracks over several hours on the evening of 26 September 2023, at which Mr 
Brookes, Mr Moody, and certain other operational managers of the respondent 
were present. Alcohol was available throughout. The Fairway Brief was 
presented and six of these managers, including Mr Brookes and Mr Moody, were 
persuaded to sign a lengthy set of pre-prepared minutes of that meeting (the 
“Minutes”). The Minutes concluded with a declaration that the signatories did not 
have full trust and faith in the board of HEH to act in the Group’s best interests 
and requested that Mr Ager-Hanssen should instruct IT to give management 
access to the emails of those who drafted the July Agreements “to investigate the 
conspiracy further and to find out exactly who on the Board was involved in the 
conspiracy”. 

 
96. The following day, 27 September 2023, Mr Ager-Hanssen attended the 
respondent’s office. It was at that point that a series of bizarre events occurred, 
spearheaded by him but involving other operational managers as well, including 
Mr Moody and Mr Brookes, which we shall return to in detail later. However, in 
summary, they included improper conduct such as: (a) efforts to obtain wide-
ranging access to email accounts and information; (b) ejecting the acting Chief 
People Officer (Mr Stein) and the individual responsible for group-wide internal IT 
services (Mr Maarten De Bakker) from the office building; (c) dictating who was / 
was not permitted to be present in the office; (d) intimidating, hostile and coercive 
behaviour (including junior employees being threatened with criminal 
proceedings if they did not do as they were told); (e) taping over security / CCTV 
cameras and attempting to access the servers; (f) shredding documents; and (g) 
against this backdrop, procuring and drinking alcohol. 

 
97. Once the board of HEH learnt about this, there was an attempt that day 
externally to shut down the respondent’s systems. 

 
98. At 14:09 that day, Mr Ager-Hanssen sent the Fairway Brief and the 
Minutes by email to Mr Matthews and the other members of the board of HEH. It 
is the act of sending these two documents which is said by the claimants to 
amount to the two alleged protected disclosures which are said to have been the 
operative cause of the detriments which they allege they were subsequently 
subjected to and of their dismissals. 

 
99. Mr Ager-Hanssen’s contract with the respondent was terminated later 
that day. 

 
100. On the following day, 28 September 2023, Mr Moody and Mr Ager-
Hanssen were removed as directors of the respondent. On 28 and 29 September 
2023, around 20 employees of the respondent were suspended, including Mr 
Brookes and Mr Moody. 

 
101. On 2 October 2023, the respondent appointed a law firm, Jones Day, to 
carry out an investigation into the allegations raised in the Fairway Brief. Jones 
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Day carried out a thorough investigation, including detailed scrutiny and analysis 
of the July Agreements and the surrounding circumstances.  

 
102. Furthermore, specialist legal opinions from external attorneys, in respect 
of the July Agreements and the board approval of the same, were also sought 
and provided by Liechtenstein lawyers and Swiss lawyers, whose opinions were 
given on 8 and 11 November 2023 respectively. They confirmed that there were 
no breaches of duty in connection with those agreements. 

 
103. Jones Day’s lengthy report was finalised on 27 November 2024, 
following a rigorous and independent investigation, which included interviewing 
both Mr Moody and Mr Brookes (on 7 and 14 November 2023 respectively), as 
well as many others. Jones Day did not uphold the allegations of impropriety 
which had been raised in the Fairway Brief. 

 
104. Mr Stein carried out disciplinary investigations with both Mr Brookes and 
Mr Moody, including holding disciplinary investigation meetings with each of them 
on 16 November 2023. 

 
105. On 23 November 2023, Mr Brookes, who did not have sufficient 
continuous employment to bring a claim for unfair dismissal, was summarily 
dismissed. The reason given was gross misconduct. Mr Stein sent the 
termination letter to Mr Brookes. 

 
106. A disciplinary hearing, held by Mr Stein with Mr Moody, took place on 29 
November 2023. 

 
107. On 30 November 2023, Mr Moody was summarily dismissed. The 
reason given was gross misconduct. Mr Stein sent the termination letter to Mr 
Moody. 

 
108. On 5 December 2023 (to Mr Brookes) and on 18 December 2023 (to Mr 
Moody), Mr Stein sent letters detailing the respective reasons for the decisions to 
terminate their employment. 

 
109. Mr Moody appealed against his dismissal. The appeal was heard by Ms 
Fernandez. The appeal hearing took place on 18 January 2024. Ms Fernandez 
issued her appeal outcome letter, dismissing Mr Moody’s appeal, on 12 March 
2024. 

 
110. We return now to the detail of some of these events. 

 
Mr Moody’s improper financial reporting 

 
111. As noted, Mr Moody was the Group CFO and a statutory director of the 
respondent.  He was the most senior person in the business working in a finance 
role, and had ultimate stewardship of the finances. In carrying out his 
professional duties, he was required to comply with (inter alia) the ACCA Code of 
Ethics and Conduct (the “ACCA Code”) and the Code of Ethics from the Institute 
of Financial Accountants (the “IFA Code”).  Both Codes contain, among other 
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things, fundamental principles in respect of integrity and objectivity. For example, 
section 120.1 of the IFA Code provides that “The principle of objectivity imposes 
an obligation on all professional accountants not to compromise their 
professional business judgment because of bias, conflict of interest or the undue 
influence of others”. 

 
112. However, Mr Moody knowingly exaggerated figures included in his CFO 
reports for the HEH Board in both May 2023 and August 2023. In particular he 
included figures for potential revenue as fully guaranteed income, when the 
income in question was at best only potential and at worst merely speculative. He 
did so because he was persuaded to do so by Mr Ager-Hanssen. In doing so, he 
included figures in his financial report which misrepresented the business’ 
financial position and without exercising his own independent judgment.  

 
113. The full extent of this only became clear as a result of Mr Moody’s 
interview with Jones Day in November 2023, after he had been suspended by 
the respondent. Mr Moody explained to Jones Day that the numbers were 
provided by Mr Ager-Hanssen and “came from his head; they are plucked out of 
the air of what he believed rightly or wrongly”; that he, Mr Moody, had identified 
these sums as fully guaranteed income because Mr Ager-Hanssen “was of the 
opinion that it was 100% going to come in"; that it was “naive to put 100% down 
in hind-sight”; that “looking back, I should have challenged the numbers however 
this would have pissed off Chairman and CEO…”; that he felt caught between a 
“rock and [a] hard place”; and that he “should have challenged a bit more” 
(although he described feeling “intimidated” by the CEO and Chairman). 

 
114. To be clear, we find that Mr Moody’s suggestion to Jones Day that he 
felt “intimidated” by Mr Matthews was untrue; it is fundamentally inconsistent with 
the other evidence, where Mr Moody is very positive about Mr Matthews, 
describing him as a mentor in whom he could trust. Even in his disciplinary 
hearing with Mr Stein on 30 November 2023, Mr Moody described Mr Matthews 
as “The one person I trusted as a mentor for six and a half years”. We accept 
that his assertion to Jones Day that Mr Matthews was somehow intimidating was 
just an attempt by him to shirk responsibility for his own dereliction of duty. To the 
extent that he was intimidated by anyone, it was Mr Ager-Hanssen, who was the 
one who persuaded him to include the numbers in the first place. We consider 
that Mr Moody knew at the time that he included those numbers in his CFO 
reports that they were in fact misleading. 

 
115. During his evidence before the tribunal, Mr Moody gave further 
conflicting accounts of the genesis of these numbers, which are inconsistent with 
what he told Jones Day, albeit accepting that his behaviour was “extremely 
naïve”. However, we consider that this was just an attempt to deflect attention 
from the reality of the situation which was that he knew at the time that the 
numbers were misleading. In any event, these alternative explanations are of 
little relevance to the issues of Mr Moody’s unfair dismissal complaint, as they 
were not explanations given by him to either Mr Stein or Ms Fernandez during 
the disciplinary and appeal process. 
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The July Agreements 
 

116. As noted, at the end of June 2023, Mr Ayre (through Indigo) had spent 
CHF 140 million to increase his shareholding in HEH.  
 
117. In July 2023, Indigo cleared HEH’s CHF 54 million overdraft, in return for 
a licence to use the Group’s IP, at a price supported by the independent “OxFirst” 
valuation of the nChain patent portfolio in the sum of USD 64.8 million. The 
mechanism for this was the licence agreement dated 17 July 2023.  

 
118. At the same time, Indigo extended to the Group a CHF 100 million 
‘overdraft’ available until August 2026. The mechanism for this was the Credit 
Facility Agreement (or “CFA”) made on 17 July 2023.  In effect, the CFA gave the 
Group a contractual guarantee of financial support for three years and mandated 
the lender to meet quarterly draw down calls in unlimited amounts on stipulated 
notice periods, provided only that the Group did not exceed its CHF 100M 
overdraft limit.  No one thought this would happen; it seems to be common 
ground that although the Group clearly needed continued financial support (its 
monthly cash burn was about CHF 5M), the CFA afforded it considerable head 
room against its liquidity needs going forward. Shortly after the credit facility was 
agreed, the Group, on Mr Moody’s instruction, did indeed drawdown on that 
credit facility. The debt was secured (or ‘hedged’) against the Group’s only asset 
– the IP portfolio.  That is entirely unsurprising in the context of a loan of this 
nature. There was nothing sinister or commercially improvident about that, as Mr 
Moody accepted in evidence, as eventually did Mr Brookes. 
 
119. In terms of the genesis of the July Agreements, Mr Brookes had initially 
been asked to draft certain agreements and sent copies of draft agreements to 
Mr Matthews on 4 July 2023. He sent further drafts to Mr Matthews on 13 July 
2023. The agreements which were ultimately approved had input from Conrad 
Druzeta, General Legal Counsel of the FFO, and Robert Alizon, who had a dual 
role as being Chief Intellectual Property Officer of the FFO but also acting Chief 
Intellectual Property Officer of the Group. It is not entirely clear exactly who was 
involved in giving instructions. However, it seems that the final draft included 
terms added in by Mr Alizon and Mr Druzeta, having taken commercial 
instructions from Mr Ayre as the ultimate owner of the lending entity (Indigo) and 
following discussions with Mr Matthews, as Chair of the Group. We appreciate 
that these were Ms Fernandez’ speculations in evidence (she was not involved in 
giving instructions herself) and she admitted that they were speculations; 
however, they appear to be reasonable ones and we accept that that is what is 
likely to have occurred. It matters not; the documents were approved by the 
board of HEH and entered into.  
 
120. Furthermore, there does not appear to have been any serious objection 
from Mr Moody, Mr Brookes or Mr Ager-Hanssen at this stage, and certainly no 
suggestion that the documents together are evidence of the conspiracy theory 
ultimately set out in the Fairway Report. We have seen, for example, an email 
from Mr Moody of 1 August 2023 in which he states “I noted this came back 
signed but in a very different form to how it was sent for approval” and suggests 
that what was signed actually reflected one of the older versions of the draft 
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agreement. However, his email does not suggest that there is anything 
concerning, let alone sinister, about the agreements. 

 
121. We accept that the claimants appear to have been disgruntled to have 
been “cut out of the loop” in terms of the drafting. However, the fact that the HEH 
board decide to proceed in this way involved no breach of any legal obligation, 
which Mr Brookes eventually accepted, at the fourth time of asking. 

 
Discussions in August 2023 with Mr Ager-Hanssen 

 
122. Mr Brookes and Mr Moody say that they discussed the terms of the 
licence agreement with Mr Ager-Hanssen on 2 and 3 August 2023. However, Mr 
Moody’s apparent concern was that the licence agreement differed in its 
commercial terms from the draft that Mr Brookes had tabled on 13 July 2023. 
Any confusion about how this came about appears to have been clarified 
subsequently, as is evident from an email from Mr Moody of 17 August 2023 to 
Mr Alizon, who had sent Mr Moody the draft from which Mr Druzeta and Mr 
Alizon had worked. Mr Moody states “Thank you for confirming, it doesn’t look 
like you or Conrad saw the draft of the 13th which explains some of the points”. 
Again, there is no indication of any serious concern in that email. 

 
123. Mr Moody’s and Mr Brookes’ evidence was that at this point Mr Ager-
Hanssen told them to leave the matter with him and not to “rock the boat” in the 
meantime. They had not raised any concerns with Mr Matthews about the 
executed licence agreement when they received it in July 2023, although it would 
have been the easiest thing in the world to do (Mr Moody accepted that he had a 
very good relationship with Mr Matthews, as he indeed did). They did not raise 
matters further, as Mr Ager-Hanssen had, according to their evidence, told them 
not do.  

 
124. We, therefore, find that neither Mr Brookes nor Mr Moody had any 
concerns at this stage that the production of or the entering into the July 
Agreements was a breach of a legal obligation of any kind (let alone a criminal 
conspiracy, as they have alleged at this tribunal).  

 
125. For the purposes of their claims, however, it makes no difference, 
because the alleged conspiracy theory which is the subject of the Fairway Brief 
and the Minutes (the two alleged “operational” protected disclosures) had not, as 
we shall see, occurred to anyone before mid-September 2023. 

 
The Services Mandate Agreement 

 
126. In an email of 19 July 2023 to the business, Mr Matthews announced 
details of Mr Ayre’s increased investment, the IP licensing deal and the credit 
facility. He also announced various new appointments, including interim 
appointments from the FFO to provide support and guidance to operational 
departments, and explained that the individuals from the FFO would report 
directly to him. He explained that this would enable Mr Ager-Hanssen to focus 
more intensely and directly on business development, deal flow and deal 
management to increase the value and profitability of the business. The 
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appointments of FFO personnel into acting positions at the respondent included 
amongst others Mr Stein as Chief People Officer; Mr Druzeta (supporting legal 
and compliance), and Mr De Bakker overseeing groupwide IT. These 
arrangements were recorded in the Services Mandate Agreement, which was the 
third of the three July Agreements.  
 
127. As already noted, before the July Agreements were entered into, there 
were growing process concerns about the way in which Mr Ager-Hanssen was 
running the business. We have seen these reflected in the subsequent HEH 
August 2023 board minutes which reference the “mismanagement and 
organisational lacks”. Mr Stein and others were tasked with carrying out a review, 
the results of which they produced on 12 September 2023. There were also 
concerns about the transparency of Mr Ager-Hanssen’s commercial dealmaking, 
which was coming under increasing scrutiny by Mr Druzeta, with the assistance 
of Ms Fernandez, from July and August 2023. 

 
128. We accept the respondents’ factual submission that, reading between 
the lines, the July announcement and the appointments it heralded were 
resented by Mr Ager-Hanssen, as he wanted to be calling all the shots. Indeed, 
Mr Stein was cross-examined on the basis that his appointment had 
“disempowered” Mr Ager-Hanssen. We accept that, with hindsight, it is apparent 
that Mr Ager-Hanssen resented these appointments and the increased 
involvement of the FFO.  

 
129. However, there was no reason for the HEH Board to think this at the 
time; to the contrary, Mr Ager-Hanssen told the HEH Board on 22 August 2023 
that Mr Matthews’ observation that the appointment of the FFO was very positive 

“was congruent with the management perception and underlines that Fairway 
will be of help to support the group in the entered growth phase”.  Both Mr Ager-
Hanssen and Mr Moody also welcomed the CHF 100M CFA, which would be 
“required to ensure the liquidity needs of the Group for the next 12 months going 
forward”, and which, as already noted, the respondent soon drew down on, or Mr 
Moody’s instruction. Indeed, Mr Moody later admitted to Jones Day that the 
business would have been “cash flow insolvent” without the CFA, which was not 
surprising as the business was operating at a cash ‘burn rate’ of about CHF 5M 
per month. 

 
130. Furthermore, Mr Ager-Hanssen in fact signed the Services Mandate 
Agreement. This is very much at odds with his later assertion in the Fairway 
Report that it was a central component of a criminal scheme. 

 
The COPA litigation 

 
131. We have already referenced the COPA litigation and Dr Craig Wright. It 
was an issue of concern for the Group as a whole at this stage. However, Mr 
Ager-Hanssen in fact reassured the HEH Board on 22 August 2023 that “possible 
damage will only be short-term, even if CW loses the case”. That statement is, of 
course, totally at odds with the subsequent conspiracy theory in the Fairway 
Report, which is based on an assumption that the loss of the COPA litigation 
would have a catastrophic impact upon the respondent, which is why in turn, it is 
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alleged, Mr Ayre would want to be able to appropriate the respondent’s IP at an 
undervalue at that point.  
 
132. Mr Ager-Hanssen had retained Mr Zafar Ali KC to assist in the 
management of that litigation. Mr Ali KC produced a detailed legal opinion, dated 
27 August 2023 which, in summary, concluded that the case was still winnable 
but difficult. 

 
133. On 22 September 2023, Dr Wright was put through a mock trial, during 
which he was cross-examined by Mr Ali KC. The “judgment” from the mock trial 
predicted that Dr Wright would lose. This came as a shock to both Mr Brookes 
and Mr Moody. Mr Brookes described it (and the discussions that followed Mr Ali 
KC’s subsequent presentation of it at the Chelsea Barracks Meeting on 26 
September 2023) as the “turning point”.  Mr Moody eventually accepted that it 
was only at the Chelsea Barracks Meeting that he realised that Dr Wright had not 
been telling the truth. 

 
134. This chronology is important because it shows that, whilst the realisation 
that Dr Wright was not likely to be telling the truth came gradually, it was not in 
fact until late August 2023 that concerns about winning the litigation arose and it 
was not until 22 September 2023 that there was a clear indication from legal 
counsel that Dr Wright was likely to lose; and that is from the perspective of the 
knowledge of Mr Ager-Hanssen, who was the person at the respondent 
responsible for overseeing the litigation and who was instructing Mr Ali KC; there 
is no evidence that the board of HEH or Mr Ayre had this level of knowledge any 
earlier than Mr Ager-Hanssen. It is of significance because, for the alleged 
“COPA hedge conspiracy” asserted in the Fairway Brief to make any sense, 
there would have to have been a realisation that there was a significant risk that 
Dr Wright was likely to lose at the time when the July Agreements were put in 
place; and there was not. 

 
135. Furthermore, as Mr Moody was constrained to accept in cross-
examination, on any sensible reading of the Licence Agreement, the loss of the 
COPA trial would not constitute a breach of clause 4 of that agreement. The 
alleged “hedge” could not, therefore, work; in other words, the loss of the trial 
would not trigger a right on the part of Mr Ayre or Indigo to appropriate the 
respondent’s IP. 

 
Documents produced prior to drafting the Fairway Brief 

 
136. Mr Brookes’ evidence is that he assisted Mr Ager-Hanssen to draft what 
eventually became the Fairway Brief between 9 and 25 September 2023. He 
suggests that they had some 9 or 10 meetings, all on the roof terrace of the 
Berkeley Hotel.  
 
137. The initial plan was in effect to blackmail Mr Matthews into the Ager-
Hanssen camp, with the threat of reporting him to the Board if he did not comply. 
Mr Matthews was to be asked to sign a side letter (drafted by Mr Brookes but 
written in the first person, as if Mr Matthews had drafted it), that required him to 
step down as Executive Chairman and to surrender any operational authority he 
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enjoyed to Mr Ager-Hanssen. However, the full complaint would go to the board 
“if I fail to live up to my promises set out above or continue to take instructions 
from Calvin Ayre and/or his family office or otherwise act against the best interest 
of nChain Group or yourself in your capacity as Group CEO”. The tribunal viewed 
these documents in the bundle. Given Mr Brookes’ professional and ethical 
obligations as a solicitor, we found it staggering to read this. 

 
138. Mr Ager-Hanssen then met with Mr Matthews in Spain on 12 September 
2023, although he did not put this initial plan into action. Mr Ager-Hanssen 
apparently recorded some of the conversations which he had with Mr Matthews 
in Spain, transcripts of which were in the bundle. The suggestion made in the 
claimants’ opening note is that Mr Ager-Hanssen concluded that there was no 
point in trying to work with Mr Matthews, presumably because he had concluded 
that he was Mr Ayres’ stooge. However, the evidence of the recordings is entirely 
to the contrary; what they show was that Mr Ager-Hanssen and Mr Matthews 
appeared to be aligned in political hostility to Mr Bianchi (the FFO director on the 
HEH board). There is no substance to the assertion that Mr Matthews was acting 
as a puppet, of anyone. We accept the respondents’ submission that Mr Ager-
Hanssen simply decided to change tack and pursue an alternative strategy, 
which led to the production of the Fairway Brief. 

 
139. The final edit of the Fairway Brief was produced by about 24 September 
2023. Mr Ager-Hanssen also instructed Mr Brookes to pre-draft minutes of the 
meeting he proposed to hold at the Chelsea Barracks on 26 September 2023, 
which he did. The Minutes are lengthy and dovetail with the Fairway Brief. Pre-
drafted as they were, they were not designed as a record of what happened at 
the meeting; rather, they were a means to an end, that end being Mr Ager-
Hanssen getting his own way. Mr Brookes was happy to go along with that.  

 
140. Furthermore, leaving the pre-drafted Minutes aside, it is also striking that 
the witness statements provided by the claimants for this hearing do not convey 
important details of how that meeting at the Chelsea Barracks was conducted, 
with many of those details needing to be prised out of them in cross-examination. 

 
The Chelsea Barracks meeting on 26 September 2023 

 
141. The 26 September 2023 meeting was convened off-site at the Chelsea 
Barracks. It started at 9 PM and finished at around 2 AM. It was accompanied by 
alcohol and, once it concluded with the signing of the Minutes by the attendees, 
Mr Ager-Hanssen had the champagne brought out.  
 
142. The attendees were Mr Ager-Hanssen, Mr Brookes, Mr Moody, Mr Peter 
Coulson (the newly appointed COO of the respondent) Mr Lars-Jacob Bo 
(Deputy CEO) and Mr James Marchant (Chief Business Development Officer of 
the respondent). Mr Ali KC was also in attendance.  

 
143. At the meeting, Mr Ager-Hanssen presented his COPA hedge 
conspiracy as set out in the Fairway Brief.  
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144. The meeting seemingly began with Mr Ali KC reading the “mock trial 
judgment”. Mr Ager-Hanssen then gave a screen presentation on some of the 
evidence in the case, which he interspersed with apparently salacious images 
and videos of Mr Ayre in supposedly compromising positions with women. This 
obviously had nothing whatsoever to do with the issues under discussion and 
was clearly a manipulative attempt to run Mr Ayre down. Neither Mr Ali KC nor 
Mr Brookes spoke out about it and indeed Mr Brookes later claimed to Jones Day 
that he could not remember what was put on the screen. It is not credible that he 
would not remember visual images and we accept that what he told Jones Day 
was an untruth; an untruth that betrays his full understanding about how 
inappropriate Mr Ager-Hanssen’s tactic was. 

 
145. Attendees were then handed copies of the Fairway Brief, which is a 
document running to over 40 pages and cast in dense, tendentious and emotive 
language. They were not given its appendices or copies of the July Agreements, 
although the Minutes contain a false claim to the contrary. They were given a 
limited opportunity to read it (Mr Brookes said 30 to 45 minutes), but were not 
allowed to retain their copies. They were told by Mr Ali KC that they had three 
choices: first, to carry on as usual and become part of the conspiracy; secondly, 
to resign; or thirdly, to sign the minutes. We accept that this advice was designed 
to promote Mr Ager-Hanssen’s desired agenda, of getting his “chosen few” (the 
descriptor of the attendees accepted by Mr Moody) to subscribe to his allegations 
there and then and sign the Minutes.  

 
146. It had that effect and they all signed the Minutes, as did Mr Ali KC. This 
was notwithstanding the fact that, despite the pressure, some of the attendees, 
including Mr Coulson, were uncomfortable. 

 
147. The resolutions in the Minutes demanded: the removal of Mr Bianchi 
from the HEH Board; the immediate dismissal of Mr Alizon (one of the drafters of 
the July Agreements); and Mr Matthews’ removal as Chairman, as well as the 
reporting of the FFO to its regulator. 

 
148. The Jones Day report, based on the many interviews and investigations 
which Jones Day undertook, including with attendees at this event, found that Mr 
Ager-Hanssen repeatedly exclaimed “I love chaos. I love creating chaos” to a 
number of the attendees, and told Mr Marchant “I am in a position now where 
only I can fix it” and that he also sent Mr Marchant a text message saying “I love 
the chaos”. Whilst both the claimants were coy in their answers when this was 
put to them, Mr Moody confirmed that it was Mr Ager-Hanssen’s business 
philosophy that from chaos comes opportunity. Furthermore, as Mr Brookes told 
Jones Day, Mr Ager-Hanssen speculated to him shortly afterwards that he could 
use the situation to persuade Mr Ayre to “let me run it for a couple of years to 
take out the family office” and replace it with Custos. We accept, therefore, that 
Mr Ager-Hanssen did make the comments about chaos and that this was indeed 
his intention; to create chaos, from which opportunity would come, and which he 
could then resolve.  
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149. Although the Minutes do not record it, the meeting resolved that Mr 
Ager-Hanssen should travel to Switzerland to present the Fairway Brief to Mr 
Matthews the following day. 

 
150. As noted, the Minutes also contained the following declaration that 
management “does not have full trust and faith in the Board to act in nChain’s 
best interest and unanimously requested that that CAH should instruct IT to give 
Management access to the emails of Robert Alizon and all parties involved in 17 
July Transaction to investigate the conspiracy further and to find out exactly who 
was involved in the conspiracy”.   

 
151. It is completely unclear why this had to be done at all (still less done 
secretly) in circumstances where the conspiracy was taken as a given and Mr 
Ager-Hanssen had been instructed to present the Fairway Brief to Mr Matthews 
the next day come what may.  It did not accord with the nChain whistleblowing 
policy which said (in terms) that it is not necessary for an employee “to have 
proof .... a reasonable belief is sufficient.  The employee has no responsibility for 
investigating the matter; it is the Company’s responsibility to ensure that the 
investigation takes place”. Neither claimant has ever been able to explain why 
this urgent investigation involving email access was necessary – whether to 
Jones Day, to Mr Stein or in cross-examination. 

 
152. Again, we accept the respondents’ submission that the proposed trawl 
was clearly a step in the power play and a speculative ‘ammunition grab’ by Mr 
Ager-Hanssen.  This is obvious from the fact that when he did demand access 
the very next day, such access was not limited to people identified in the Fairway 
Brief, but extended to people like Mr Stein, Ms Fernandez and Dr Wright (none of 
whom were said to be conspirators).  Furthermore, it is obvious that the email 
account of (say) Mr Matthews might contain confidential discussions with other 
Board members which had nothing to do with the allegations in the Fairway Brief, 
but which would be of interest to a political and manipulative individual like Mr 
Ager-Hanssen.    

 
The events of 27 September 2023 

 
153. As already noted, a series of extraordinary events then took place on 27 
September 2023, which are central to these claims, and we therefore set out 
below our findings in relation to them in some detail.  
 
Meeting with Ajay Patel 

 
154. The first of these follows from the instruction regarding the IT trawl set 
out in the Minutes referred to just above and concerns a meeting with Mr Ajay 
Patel. Mr Patel, who gave evidence at this tribunal, was at the time the Head of 
Corporate IT. He was not at that time the most senior IT manager present at the 
respondent; that was Mr de Bakker, the Interim Global Head of IT, who was from 
the FFO and had been appointed pursuant to the Services Mandate Agreement. 
Mr Patel was not a member of senior management and was in fact a relatively 
junior employee. 
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155. Early on 27 September 2023, Mr Coulson sent Mr Patel an email about 
a meeting to “pick your brains on a point” in relation to a security matter. The 
meeting time was then confirmed for 11 AM and the meeting was to be between 
Mr Patel, Mr Ager-Hanssen and Mr Endri Gyata (the respondent’s Chief 
Marketing Officer, who was another appointee of Mr Ager-Hanssen). 

 
156. However, at around 11 AM, Mr Moody and Mr Coulson called Mr Patel 
into a meeting room and told them that Mr Ager-Hanssen and Mr Gyata were 
running late. The meeting was therefore pushed back. Mr Moody told Mr Patel 
that there was nothing to worry about because Mr Ager-Hanssen just wanted to 
“pick his brains” about a security issue. This was untrue, as Mr Moody knew that 
the purpose of the meeting was to demand that Mr Patel provide wholesale 
access to numerous email accounts. 

 
157. The meeting began at approximately 11:45 am. Present were Mr Patel, 
Mr Moody, Mr Ager-Hanssen, Mr Gjata and Mr Coulson. Mr Ager-Hanssen told 
Mr Patel that a significant fraud had occurred within nChain because of Craig 
Wright, and that he was going to report it.  Mr Ager-Hanssen said that his 
concerns were supported by a King’s Counsel called Zafar Ali, and patched Mr 
Ali KC into the meeting via phone.  Mr Ali KC introduced himself by telling Mr 
Patel he was associated with the High Court and Mr Ager-Hanssen’s legal 
counsel, and told Mr Patel that no information about the “fraud” could be shared 
outside of that meeting, and that he must follow Mr Ager-Hanssen’s directions.  
Mr Ali KC went on to tell Mr Patel that he would be breaking the law if he did not 
do what Mr Ager-Hanssen told him, and that this was a legal issue that could 
involve criminal proceedings.  We accept that this was oppressive and manifestly 
improper behaviour, being meted out to a relatively junior member of staff, which 
Mr Moody would or ought to have appreciated. 

 
158. Mr Ager-Hanssen then presented Mr Patel with a copy of the Fairway 
Brief and gave him a high-level summary, but did not give him a proper 
opportunity to read or consider its contents. 

 
159. Mr Ager-Hanssen drew Mr Patel’s attention to the “request for action” 
documented in the Minutes that “Mr Ager-Hanssen should instruct IT to give 
Management access to the emails of Robert Alizon and all parties involved in the 
17 July Transaction to investigate the conspiracy further and to find out exactly 
who on the Board was involved in the conspiracy”.  Mr Patel was given a list of 
nine individuals whose email accounts he was being asked to provide Mr Gjata 
with unfettered access to, namely (i) Mr Matthews, (ii) Mr Ager-Hanssen, (iii) Mr 
Alizon, (iv) Mr Stein, (v) Mr Gjata, (vi) Mr Moody, (vii) Mr Coulson, (viii) Dr Wright, 
and (ix) Ms Fernandez. As noted, this included individuals who are not even 
alleged to have been involved in the alleged COPA hedge conspiracy. 

 
160. We accept that this wide-ranging demand being made of Mr Patel was 
illegitimate, disproportionate and unjustified and was not a lawful or reasonable 
instruction. 

 
161. Mr Patel (very bravely, given the individuals by whom he was 
surrounded) expressed his concerns about this instruction. In response, Mr Ager-
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Hanssen told him that he had all the approvals he needed (referring to the 
‘resolution’ in the Minutes).  Mr Moody and Mr Gjata told Mr Patel that he could 
not ask anyone else for permission because anyone he would usually ask was 
implicated and needed to be investigated.  

 
162. Mr Patel made clear that he remained uncomfortable with what he was 
being asked to do.  However, others in the room, including Mr Moody, kept 
insisting that he had to do as he had been told. 

 
163. Mr Patel asked if he could speak to Mr Stein, who was the Acting Chief 
People Officer of the Group, and who was in the building at the time. He was told 
by Mr Coulson that he could not involve anyone else and must not talk to anyone 
else. Towards the end of the meeting, Mr Ager-Hanssen told Mr Coulson to get 
Mr Stein out of the office. 

 
164. Mr Patel was repeatedly told that he had to comply with the demand that 
had been made of him, and told that if he did as he was asked, he would not be 
in any legal trouble.   He was told that access must be provided on that day, as 
Mr Ager-Hanssen was going to see Mr Matthews in Switzerland the next day.  

 
165. Mr Moody did not make any objection to any of these comments. 

 
166. This treatment was, unsurprisingly, extremely distressing for Mr Patel. 

 
167. Even Mr Moody in cross-examination belatedly conceded that Mr Patel 
had been improperly treated. He conceded that Mr Ager-Hanssen raised his 
voice at Mr Patel and had been extremely aggressive towards Mr Patel (including 
telling him that he was no longer head of IT) and had continued angrily to press 
Mr Patel. However, although Mr Moody conceded that Mr Ager-Hanssen had an 
extremely forceful and direct personality, and Mr Brookes said under cross-
examination that “To some people, he might come across as a bully.  I just simply 
say he was brusque…”, neither were prepared to concede what was clearly the 
case, namely that Mr Ager-Hanssen had indeed behaved as an aggressive bully 
towards Mr Patel.  

 
168. In relation to this incident, Mr Moody conceded in cross-examination that 
it was his duty as a director of the respondent to step in and curtail inappropriate 
behaviour. Whilst he suggested that he was trying to do this, we have seen no 
evidence of any actions taken by him which amount to any serious attempt on his 
part to do so. 

 
The 28-50 

 
169. Mr Moody and Mr Ager-Hanssen then went to the 28-50, a restaurant 
and wine bar near the office.  Whilst there, Mr Ager-Hanssen telephoned Mr 
Matthews and tried to arrange a meeting with him that day (although, as Mr 
Moody accepted in cross-examination, Mr Ager-Hanssen did not tell Mr 
Matthews why he wanted to meet with him and Mr Matthews “wouldn’t have 
known what it was about”). Mr Matthews told Mr Ager-Hanssen that he was too ill 
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to take a meeting and sent him a picture showing that he was on an intravenous 
drip (which Mr Ager-Hanssen showed to Mr Moody). 
 
Mr Moody’s well-being appointment 
 
170. Mr Moody left the 28-50 shortly after 1pm to attend a ‘vitamin infusion’ 
appointment. Mr Moody accepted in cross-examination that this was not a 
medical critical appointment, but rather something that he does every three 
months because he considers it helpful for his personal wellbeing. He said it did 
not occur to him, given what was going on and the obvious distress that Mr Patel 
was experiencing, that it might have been better to cancel this (unnecessary) 
appointment and ensure that Mr Patel was not being subjected to any further 
inappropriate pressure back at the office. 

 
171. Rather than siding with or supporting Mr Patel (who had expressed valid 
concerns about the demand that had been made of him), Mr Moody proceeded, 
whilst attending his wellbeing appointment, to email Mr Patel (at 1:28 pm) 
instructing him to “give access to Endri for the purpose of analysing senior staff’s 
mail for any anomalies”. When asked in cross-examination to clarify which 
“senior staff” he was referring to in this message, Mr Moody said that “from 
memory”, it “would have been Stefan, Craig, myself, Peter, David, Robert Alizon, 
Patrick Stein” and “possibly others”. 

 
Mr Patel’s seeking advice about the instruction 

 
172. As noted, Mr Patel was really shocked about what had happened to him 
in the meeting and the instructions which had been given. He therefore sought 
guidance firstly from Christine Leong, the Chief Information Officer, and someone 
who had previously been his manager and whom he trusted. However she was 
away.  

 
173. He then contacted Mr Matthews. Mr Matthews told him that he should 
not provide access to emails, as he was being asked to do. Mr Matthews was 
someone whom Mr Patel had known for six or seven years and whose leadership 
he trusted. From this point, it was clear in Mr Patel’s mind that the right thing to 
do was not to comply with the instructions given to him by Mr Ager-Hanssen and 
co. 

 
174. Mr Patel also spoke to Mr de Bakker, the acting Global Head of IT and 
Mr Stein, whom he also trusted, and explained the situation to them and told 
them what he had been asked to do and that he was not comfortable about it. Mr 
Stein told him not to proceed with the instruction. 

 
175. There was nothing illegal or inappropriate about Mr Patel informing 
these individuals and seeking their advice. Indeed, it took considerable courage 
on his part to do so in the circumstances. 

 
176. Mr Ager-Hanssen and Mr Gyata duly learned that Mr Stein had told Mr 
Patel not to proceed with Mr Ager-Hanssen’s instruction to provide access to the 
various email accounts.  
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177. Mr Moody, whilst still at his well-being appointment, was subsequently 
informed by Mr Gyata that Mr Patel had informed Mr Stein about the demand for 
him to provide access to the various email accounts. 

 
The ejection from the office of Mr Stein and Mr de Bakker 

 
178. Mr Ager-Hanssen subsequently stormed into Mr Stein’s office. He was 
very agitated and vulgar, screaming at him that he had to follow him upstairs to 
the boardroom “or get the f**k out”. Mr Stein was not told why Mr Ager-Hanssen 
needed to speak to him, but he followed him to the boardroom. Mr Gjata and Mr 
Coulson also came into the boardroom with them.  
 
179. Shortly after they entered the board room, Mr Ager-Hanssen slammed 
on the table in front of Mr Stein a copy of the “Fairway Brief”, and told him that he 
was part of “the conspiracy of the family office”. Mr Stein did not understand what 
he was talking about and this was the first time he had heard about the Fairway 
Brief or had seen a copy of it. Mr Ager-Hanssen did not explain what it was about 
other than referring to “stealing IP from this company”, after which he told him he 
had to “get the f**k out of here” and that if he did not, he would get “security to do 
it” . Mr Ali KC (whom Mr Stein understood to be Mr Ager-Hanssen’s lawyer) then 
came into the boardroom and introduced himself as a King’s Counsel and a 
criminal defence barrister. Mr Ali KC asked if Mr Stein had read the report, to 
which Mr Ager-Hanssen said “he doesn’t need to read it”.  

 
180. Mr Ager-Hanssen said “this guy stops this guy from taking out the email 
drives”. Mr Stein understood this to be in reference to the fact that he had told Mr 
Patel not to grant access to emails, which Mr Ager-Hanssen was clearly agitated 
and annoyed about. Mr Ali KC suggested that they explain what was happening 
but did not really do so; he simply referred to a “possible conspiracy to defraud – 
a criminal case” and said that they had to “unfold any evidence and pass it on to 
the authorities”. Mr Stein did not know what they were talking about but, as the 
FFO is a regulated financial institution, Mr Ager-Hanssen said that they would 
report Mr Stein to FINMA, which is the Swiss government body responsible for 
financial regulation. Mr Ager-Hanssen told Mr Stein that he was involved in the 
conspiracy, and that it was “a crime on UK territory” that could “be tried in court”; 
in short, this, coupled with the threat of reporting Mr Stein to FINMA, amounted to 
threatening him with legal action in both the UK and Switzerland.  

 
181. Mr Ager-Hanssen continued shouting about the fact that Mr Stein had 
“instructed Ajay not to grant access to emails” and that he, and the FFO, were 
part of a conspiracy – Mr Stein said that he was not, but Mr Ager-Hanssen called 
him “an idiot” and said he had “zero respect for [Mr Stein], and you are just an 
idiot okay? Just a crook”. Mr Ali KC then said that he was giving Mr Stein “free 
advice” and that he should not communicate with anyone after leaving the office 
or he would “incriminate” himself. Mr Ager-Hanssen continued to shout about the 
alleged conspiracy, at which point Mr Stein decided to stand up and leave.  

 
182. At various points in the meeting, Mr Ager-Hanssen stood over Mr Stein 
and very close to his face (Mr Stein was sitting). He was clearly trying to 
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intimidate him. In this he succeeded; Mr Stein felt ambushed and cornered, 
which in turn left him feeling intimidated and threatened, particularly as he did not 
know what they were talking about and, as he was outside of his home country 
(Mr Stein is normally Swiss-based), he did not know much about the legal 
implications as to what they were saying.   
 
183. As Mr Stein was leaving the meeting room, Mr Ager-Hanssen told Mr 
Gyata to “ensure everything is taken” in reference to Mr Stein. Mr Ager-Hanssen 
and Mr Gyata followed Mr Stein out of the room, told him to leave the office and 
escorted him to his desk, where Mr Stein packed a few of his things. Mr Ager-
Hanssen shouted something like “Don’t take your eyes off that mother***er”. Mr 
Stein was then marched out of the office. He was marched past other office staff, 
visibly for all to see, in a manner that was humiliating. 

 
184. We have read the transcript of this meeting in the boardroom and 
watched and listened to the CCTV footage of it (CCTV footage was available at 
this point, which was before the CCTV cameras were subsequently taped over 
by Mr Ager-Hanssen’s supporters). What happened at that meeting was quite 
frankly shocking. As described above, Mr Stein was abused, threatened and 
intimidated. Mr Ager-Hanssen’s behaviour in particular was bullying and 
extremely aggressive and frankly verging on the deranged. Mr Stein, to his very 
great credit in what must have been an extremely frightening situation, remained 
calm and seated throughout. 

 
185. At some point during this period, Mr De Bakker had also been expelled 
from the office on Mr Ager-Hanssen’s instruction. 

 
186. After Mr Stein had left the board room, Mr Ager-Hanssen demanded to 
know where Mr Patel was, saying “we’re going to follow him, we’re going to 
fucking-”.  Mr Gjata described Mr Patel as “so dumb” and “the most retarded 
guy”.  Mr Gjata concluded the meeting by saying that he wanted “to tape up 
these cameras, because we don’t need it here”. 

 
Mr Matthews’ email instruction regarding the email access request 
 
187. At 14:09, Mr Matthews sent an email to Mr Ager-Hanssen, Mr Gyata, Mr 
Coulson and Mr Stein, copying Mr Patel, stating “I have been made aware of 
instructions regarding provision of access to a number company email accounts. 
I am issuing a directive that this will not and cannot be done without Board 
approval. Email accounts are a group wide asset along with the nChain domain. I 
am concerned about legal issues here, of which I think there are many. So, Ajay. 
Until we have much better understanding and legal sign off that can go to the 
nChain Holdings Board, you are to do nothing with this request. I want to ensure I 
am clearly understood on this. Thanks.” 
 
Mr Ager-Hanssen’s sending of the Fairway Brief and the Minutes to the Board of 
HEH 

 
188. Almost immediately on the issuing of Mr Matthews’ instruction, Mr Ager-
Hanssen, by email of 14:09, sent Mr Matthews the Fairway Brief and the 
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Minutes. His email had the subject-line “Whistleblowing Report from the 
Management of HEH Holdings AG / nChain Group” (the “CAH 27 September 
Email”).  He copied in on that email Mr Marchant, Mr Boe, Mr Coulson, Mr 
Brookes, Mr Moody and Mr Ali KC. His covering email simply said “See attached 
report and read it carefully. I’m happy to discuss this in our meeting tomorrow”. 

 
189. At 14:45, Mr Ager-Hanssen then forwarded the same email on to all five 
members of the board of HEH. 

 
190. It appears that, given the turn of events that day, which did not run in 
accordance with Mr Ager-Hanssen’s plan, he changed his approach and, rather 
than waiting for the opportunity to discuss the Fairway Brief with Mr Matthews in 
person, he felt forced to send it to him, and then to the rest of the Board of HEH, 
by email at that point. 

 
Post-expulsions of Mr de Bakker and Mr Stein from the office 

 
191. After he had been expelled from the office, Mr Stein joined Mr de Bakker 
at the hotel where he and Mr de Bakker were staying. Mr de Bakker informed Mr 
Stein that he had received a text from a member of the Board of HEH, telling him 
to shut down the company. They kept in touch with the board of HEH. In the light 
of the events which had taken place in the office, there was understandable 
concern that some sort of corporate coup was being undertaken by Mr Ager-
Hanssen and his followers, and they were all conscious that they needed to take 
steps to protect the respondent and the Group quickly. 
 
Disabling the respondent’s network 
 
192. Mr Stein and Mr de Bakker were joined by three junior IT employees 
from the respondent, who had managed to escape from the office unnoticed. 
Together with them, Mr de Bakker began the process of shutting down access to 
the respondent’s systems remotely. This was done on instruction from the board 
of HEH and was a legitimate and lawful response to the extraordinary situation 
that had risen. As described by Mr Patel in his witness statement, “…The 
disabling of the network was intended to prevent unauthorised access to data, 
not a “hack” as I understand has been suggested by David and Andy…”.  
 
193. When asked in cross-examination about the reason for shutting down 
the systems, Mr Stein said “At that time, every one of us was believing that they 
were trying to take over the company, based on their behaviour”. We accept, 
therefore, that the board of HEH, as well as individuals such as Mr Stein and Mr 
de Bakker, thought that Mr Ager-Hanssen was attempting to lead some sort of 
corporate coup, the first stage of which was the unauthorised attempt to access 
large amounts of data, and that the instruction to disable the network was an 
attempt to prevent that.  
 
Post Mr Moody’s welfare appointment 

 
194. Once Mr Moody’s wellbeing appointment had ended, he walked back to 
the office around 14:30/14:45, whereupon he saw Mr Ager-Hanssen, Mr Ali KC, 
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Mr Patel, Mr Boe and Mr Coulson at the 28-50. Mr Moody claims that he was not 
at the time informed of Mr Matthews’ 14:09 email directive not to access emails 
without Board approval, despite having been brought up to speed by Mr Ager-
Hanssen on recent developments (in particular that Mr Ager-Hanssen had sent 
the Fairway Brief and the Minutes to Mr Matthews). We accept that Mr Moody’s 
professed ignorance of Mr Matthews’ email directive is not credible and that he 
was in fact informed of this. 

 
195. On Mr Moody’s own evidence, he was informed by Mr Coulson at this 
stage that Mr Stein had been thrown out of the office.  He accepted in cross-
examination that there was no obvious or proper reason for having excluded Mr 
Stein from the building, and that his immediate reaction on learning what had 
happened was that it was inappropriate, aggressive and unwarranted.  When 
asked why he did not raise this inappropriate conduct with Mr Ager-Hanssen at 
the time, he replied “I can’t answer that…”, before going on to suggest that his 
“concern at that time was to make sure that things were running smoothly in the 
office, as I heard that there was a stir from this, from him being asked to leave”. 
(For his part, Mr Brookes was unwilling to accept in cross-examination that there 
was no justification for throwing Mr Stein and Mr De Bakker out of the office.) 

 
196. Mr Coulson also expressed significant unease to Mr Moody about the 
way in which Mr Patel had been treated, and was (to use Mr Moody’s own 
description) “distressed by the removal of Patrick Stein from the office”. 

 
197. During this meeting at the 28-50, gin and tonics were ordered; Mr Ali KC 
told Mr Patel that he was in “deep trouble” and had implicated himself in the 
alleged conspiracy; Mr Ali KC repeatedly shouted at Mr Patel and told him that 
he would be in criminal trouble;  Mr Ager-Hanssen demanded that Mr Patel give 
Mr Gjata (who was now described as the new Head of IT at nChain) access to 
what he wanted; Mr Patel’s work phone was confiscated, and he was asked by 
Mr Ali KC to hand over his personal phone (but refused to do so); and Mr Ager-
Hanssen and Mr Ali KC told Mr Patel that if he helped them and gave them what 
they wanted, that would protect him from legal action being taken against him. 
This is Mr Patel’s account of the meeting, which was unchallenged and which we 
accept. 

 
198. This was further outrageous behaviour towards a relatively junior 
employee; and Mr Moody just sat there and let it happen. 

 
199. In fact, rather than taking any steps to address the situation, Mr Moody 
instead went off to buy some toothpaste. He gave inconsistent accounts in 
relation to why there was a supposed pressing need to go off and buy toothpaste 
at this point. However, it matters not; the reality of the situation was that Mr 
Moody was well aware of the inappropriateness of what was happening and was 
running away from his responsibilities as a director and senior employee in the 
face of what he knew to be wholly improper and inappropriate behaviour; he was 
in gross dereliction of his duties. 

 
200. Mr Patel had in fact been so distressed by what had happened, including 
over the course of these two meetings in the boardroom and at the 28-50, that he 
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was subsequently physically sick. He told Mr Moody that he had been sick, as Mr 
Moody admitted. Mr Moody did not take any action or attempt to suggest to Mr 
Ager-Hanssen or others that they were not treating Mr Patel fairly, albeit he 
accepted in cross-examination that he could have done that. Again, this was a 
dereliction of his duties. 

 
201. Mr Patel subsequently managed to escape from the office. Eventually he 
went to join Mr Stein and Mr de Bakker in their hotel. 

 
202. In cross-examination, Mr Moody continued to insist that he looked out for 
Mr Patel’s interests by doing his best “to comfort him” in meetings. However, we 
accept that this contention is risible. As well as the obvious failures to act over 
the course of the day referenced above, that contention is contradicted by the 
fact that later in the day, Mr Moody was suggesting that the police should be 
asked to locate Mr Patel, for the purposes of interrogating him as a criminal 
suspect. 

 
Mr Moody’s return to the office 

 
203. Mr Moody subsequently returned to the office. When he did so, Mr Ager-
Hanssen was not present.  Accordingly, Mr Moody was the most senior person in 
the office.  That remained the case in relation to all of the remaining actions of 27 
September 2023 described below. Mr Moody accepted in cross-examination that 
it was his job, as the most senior person on site, to set the moral and corporate 
tone and to step in if he thought that any behaviours were inappropriate. As we 
shall come to, he failed to abide by these duties. 

 
204. Mr Ollman, who gave evidence at this tribunal, was employed at the time 
by the respondent as Office Co-ordinator; he was, therefore, another relatively 
junior employee. Mr Coulson told Mr Ollman that he no longer reported to Mr 
Stein (who he said was no longer part of nChain) and instead reported to him; he 
had no authority to do so. Mr Coulson also told Mr Ollman, in Mr Moody’s 
presence, that if he discussed what was happening with anyone, they would 
have grounds to prosecute him and he would be at risk of imprisonment. Again, 
this was wholly improper – and Mr Moody did nothing to reprimand Mr Coulson 
or to protect Mr Ollman from threatening and intimidating behaviour.  As Mr 
Ollman said in cross-examination, he was put in a “very worrisome, very nervous 
situation”, in which he was “told I can be prosecuted” ; he felt that he was in “a 
scary, nervous situation”; and he “felt a lot of pressure”. 

 
205. Mr Coulson proceeded to give Mr Ollman a list of names whose office 
passes were to be deactivated. Mr Moody accepted in cross-examination that, 
leaving aside junior staff, those to be excluded were those who were considered 
to be against Mr Ager-Hanssen and those who retained their passes were those 
who were pro Mr Ager-Hanssen (or “baddies” and “goodies” respectively, as it 
was put in cross-examination). This was a wholly improper instruction and Mr 
Moody at best stood by and let it happen and at worst was entirely complicit in it. 

 
206. Mr Moody and Mr Coulson then proceeded to give Mr Ollman various 
instructions: to wipe whiteboards, cover CCTV cameras with tape, and shred 
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documents.  In cross-examination, Mr Ollman said he believed that Mr Coulson 
had issued the shredding instruction and confirmed that Mr Moody had handed 
him sellotape to cover up a camera. 

 
207. As he accepts, Mr Moody himself personally taped over cameras in the 
office. This was seriously improper conduct by the most senior person in the 
office. 

 
208. Wires were also pulled out of the CCTV equipment. There is no 
evidence that Mr Moody personally did this himself; however, it happened whilst 
he was the most senior person present in the office. 

 
209. Mr Moody insisted upon obtaining access to the server room. This was 
unnecessary. It also involved applying improper pressure to a junior employee, 
Mr Ollman, to assist in doing so. In connection with this, Mr Moody was recorded 
on CCTV saying “If we can get in there…there’s computers…the server…it’s 
literally just over there…it would mean breaking that top bit…”. 

 
210. Mr Ollman confided in WhatsApp messages that afternoon to Mr Samit 
Patel (as opposed to Mr Ajay Patel), who was another member of the IT 
department, who had earlier escaped from the office and gone to join Mr Stein 
and Mr de Bakker in their hotel, that it was “Absolute madness what’s 
happening”; he felt “kinda trapped in between this all”; and he was “scared for my 
job tbh [to be honest]”.  

 
211. Mr Moody seemingly accepted in cross-examination that either he or Mr 
Coulson instructed Mr Ollman, around 5:30/6:00pm, to “get refreshments”.  The 
reality is that Mr Ollman had been asked to get beers. We have seen video stills 
of several members of staff with beers in hand. It matters not whether or not it 
was Mr Moody or Mr Coulson who gave the instruction; Mr Moody was the most 
senior individual present and the instruction was given on his watch. When it was 
put to Mr Moody that this was, again, odd behaviour given the chaotic events of 
the day, he replied that “there was nothing really else we could do…”. 

 
212. Mr Moody and Mr Coulson also instructed Mr Ollman that only eight 
people (including themselves) were to be permitted access to the office, which 
Mr Ollman relayed to reception. Mr Moody accepted in cross-examination that 
the eight people in question were “Christen Ager-Hanssen loyalists”. 

 
Document shredding 

 
213. Mr Brookes was away from the office for much of 27 September 2023. 
However, he arrived later in the afternoon. He proceeded to shred a significant 
amount of paperwork in the office shredding machine. His repeated trips to the 
shredding machine were recorded on CCTV, which we have viewed. 

 
214. Mr Moody witnessed Mr Brookes shredding this paperwork. Mr Moody 
rightly perceived this to be suspicious, but he did nothing to stop it. Whilst 
walking past Mr Brookes at the shredding machine, and with a beer in his hand, 
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Mr Moody said to Mr Brookes “Should I be worried about what you are 
shredding?”, in response to which Mr Brookes claimed that it was “Addreax shit”. 

 
215. In cross-examination, Mr Moody said that having expressed the view to 
Mr Brookes that “optically, it didn’t look great”, Mr Brookes “showed me and told 
me what he was shredding. And I decided that that was okay”.  Mr Moody 
subsequently doubled down on this account, stating that Mr Brookes “showed me 
the old drafts that he was shredding, and that's why I didn't have a problem with 
it”. However, the CCTV footage does not show Mr Brookes “showing” Mr Moody 
what he was shredding, and nor is this something that the claimants sought to 
include in the parties’ “Agreed note on CCTV” (prepared for the purposes of 
these proceedings). The reality is that Mr Moody did not interrogate what Mr 
Brookes was shredding, and left him to his own devices to destroy a significant 
amount of paperwork. 

 
216. In any case, even if Mr Moody had taken at face value what Mr Brookes 
said to him about the documents being “Addreax shit”, this ought to have set 
alarm bells ringing, given that there were overlaps and synergies between the 
nChain and Addreax businesses; it should have caused him great concern to be 
told that Addreax documents were being destroyed. Mr Moody, again, failed to 
act responsibly or appropriately in this respect, as did Mr Brookes in destroying 
the documents in the first place.  

 
217. Mr Moody later lied to Jones Day about this issue. He was asked the 
straightforward question “Did you see any shredding going on in the office?”, to 
which he replied “No, who was shredding?”. He told Jones Day that if he had 
witnessed such behaviour, this would “probably” have concerned him. 

 
218. As to Mr Brookes, he provided contradictory and unsatisfactory 
explanations for his shredding documents on 27 September 2023. 

 
219. When he was interviewed by Jones Day on 14 November 2023, Mr 
Brookes told them that the only materials that he shredded were nChain 
documents, which he described as “rubbish”. He said he was shredding old 
drafts and presented the shredding as a clearing up exercise which he had 
chosen to undertake at that point on the grounds that he wasn’t sure whether he 
would be back in the office after that. He gave a similar account to Mr Stein at his 
investigation meeting on 16 November 2023. 

 
220. However, this was inconsistent with the CCTV, where he says that he is 
shredding “Addreax shit”. As already indicated, the parties agreed a note of the 
CCTV footage. As set out in that note, Mr Brookes states clearly on CCTV on 
several occasions, both to Mr Moody and to Mr Coulson, that he was shredding 
exclusively Addreax materials (in other words no nChain materials). 

 
221. Mr Brookes was cross-examined at length on this issue and continued to 
give varying and contradictory explanations, when faced with the obvious 
contradictions outlined above. 
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222. As part of his evidence in relation to this, Mr Brookes made a suggestion 
in his witness statement that he could not carry home the “scrap paper” which he 
claimed to have been shredding. However, that is at odds with the fact that there 
was a still photo of an individual leaving the office with Mr Brookes and carrying a 
large box of folders.  Mr Brookes claimed during cross-examination that he had 
no idea that someone was immediately behind/next to him; didn’t know who the 
other person in the picture was and; that no one carried anything out of the office 
for him. However, the tribunal were able then to view the full CCTV of Mr 
Brookes leaving the office, complete with the individual next to him carrying a 
large box of folders. The video shows this individual following Mr Brookes 
through an internal door; Mr Brookes propping open the door for the individual 
with his arm/elbow; and the individual accompanying Mr Brookes to the exit, 
carrying a box. When faced with this video evidence, Mr Brookes finally admitted 
that he did know who the individual was (it was of fellow employee of the 
respondent who was an assistant to Mr Brookes). However, until he was caught 
out, Mr Brookes had clearly been lying to the tribunal in his professed ignorance 
of who the individual was and indeed had been lying in asserting that no one 
carried anything out of the office for him. We, therefore, find that Mr Brookes (or 
someone on his behalf) did indeed box up files/folders and they were carried out 
of the office for him. Finally, this demonstrates that Mr Brookes’ suggestion that 
he couldn’t carry home documents (and therefore needed to shred them) was not 
a credible one. 

 
223. Mr Brookes also claimed that the documents that he was shredding 
were old drafts of presentations which had been lying on his desk and that there 
were only a few of them. However, that is at odds with the fact that he made at 
least seven trips to the shredder, as evidenced by the CCTV we have seen; there 
may have been more, but the relevant CCTV camera was taped over at 18:04 
and no further footage of the shredder was therefore visible. He could not provide 
a credible answer to this in cross-examination; rather, he expanded his evidence 
and suggested that the numerous trips to the shredder were as a result of him 
going through his documents on a “draw for draw” basis. This was a further new 
development. 

 
224. In short, his evidence was contradictory, ever expanding, and at times 
plainly dishonest.  

 
225. Most significantly, Mr Brookes has not provided a consistent or honest 
explanation for his shredding activities on 27 September 2023, which were 
seriously improper.  Under cross-examination, Mr Brookes described the 
“‘synergies” between nChain and Addreax, referring to what he termed “joint 
venture” arrangements, and a proposed 50:50 split of any profits.  We accept that 
the most plausible explanation for Mr Brookes’ conduct is that he did not want 
any hard copy documents which might be of use to nChain, in relation to the sort 
of joint venture “hookups” with Addreax he described, being left available to 
nChain.  In short, by shredding a substantial amount of paperwork, across 
numerous trips to the shredder in the late afternoon / early evening of 27 
September 2023, Mr Brookes once again suspended his critical faculties and put 
the interests (or perceived interests) of Mr Ager-Hanssen ahead of the interests 
of his employer. 
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Further events on 27 September 2023 

 
226. On the evening of 27 September 2023, whilst waiting for a security 
guard to arrive (who had been hired by Mr Coulson to guard the premises), Mr 
Ollman overheard Mr Brookes, Mr Moody, Mr Gjata and another person (whose 
identity he cannot recall) laughing and making abusive comments about Mr Ayre, 
and ridiculing Mr Ajay Patel and Mr Samit Patel, including mocking the latter for 
living at the “wrong end” of Tooting, unlike Mr Brookes, who apparently lives at 
the right end of Tooting. 
 
Could Mr Moody have instead simply informed Mr Matthews? 

 
227. When it was put to him in cross-examination that he could simply have 
instead reached out to Mr Matthews, as the Chairman, as events spiralled out of 
control, Mr Moody eventually accepted that there was nothing preventing him 
from doing so. He initially suggested that because he regarded Mr Matthews as 
an “implicated party”, that prevented him from doing so; however, he eventually 
accepted that, in terms of the allegations in the Fairway Brief, a necessary part of 
the proposal was that these would be shared with Mr Matthews anyway (indeed 
Mr Ager-Hanssen had already sent Mr Matthews the Fairway Brief at 14:09 that 
day). This did not, therefore, prevent him from speaking to Mr Matthews.  
 
228. Mr Matthews was someone who, as Mr Moody admits, he had had a 
very good relationship with. Plainly, there was absolutely nothing stopping him 
from contacting Mr Matthews (other than, of course, his loyalty to Mr Ager-
Hanssen). 

 
Aftermath 

 
Termination of Mr Aga Hansen’s consultancy agreement on 27 September 2023  
 
229. As noted, Mr Ager-Hanssen’s consultancy agreement with the 
respondent was terminated later that day on the instructions of the board of HEH.  
 
The suspensions 
 
230. Some 20 employees were also suspended, including Mr Moody and Mr 
Brookes.  

 
231. In terms of the rationale for the suspensions, Mr Stein stated in his 
witness statement  

 
“Stefan and I, along with the FFO’s Executive management team, decided to suspend those in 
the management/Executive team involved in the events of 27 September 2023 and employees 
who reported into them, those who worked closely with Christen and those that were hired by 
Christen, as there were concerns about the conduct and integrity of certain team members – this 
amounted to 20 suspensions in total.”  
….  
“Andy and David were two of the employees who were suspended; it was determined that their 
suspensions, along with others, were necessary whilst we investigated what had happened that 
day. We considered this to be the safest course of action whilst we recovered from the 
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extraordinary events of 27 September 2023 and sought to get to the bottom of what had 
happened. We genuinely thought that what had taken place was akin to a coup or a hostile 
takeover of the business.” 

 
232. When asked in cross-examination, Mr Stein said “the suspensions were 
a measure to have a proper investigation and have the possibility to look into 
everything that happened there”. 
 
233.  We have no reason to doubt his account and we accept that the 
decision to suspend these 20 employees was taken by Mr Stein and Mr 
Matthews, along with the FFO’s executive management team. We also accept 
the understandable rationale which he gave for the decision to make the 
suspensions.  

 
234. Indeed, when asked about this in cross-examination, Mr Moody 
accepted that it was unsurprising that the business thought it needed to take 
suspensory action in circumstances where the previous day Board appointed 
employees such as Mr Stein and Mr de Bakker had been physically excluded 
from the office. 

 
235. The suspensions encompassed not only those directly involved in the 
events of 27 September 2023 in the office, but also those who worked closely 
with or were hired by Mr Ager-Hanssen; again, this was entirely reasonable and 
understandable given that the Board of HEH thought that Mr Ager-Hanssen was 
attempting some sort of corporate coup. 

 
236. Those who were suspended did not have their IT access reinstated until 
they were cleared to return to work. 

 
237. The suspension provisions in both Mr Moody’s and Mr Brookes’ 
contracts of employment provided that they could be suspended for up to three 
weeks whilst a disciplinary investigation took place. However, given the 
magnitude of events, it took time for the respondent to decide on the appropriate 
course of action. Mr Matthews and Mr Stein, along with the Board of HEH and 
the FFO’s executive management team, did not consider it appropriate to limit 
the period of suspension to three weeks, given the Jones Day independent 
investigation was just starting and the risk to the business of the suspended 
employees returning to the workplace. They therefore decided that the 
suspensions, for Mr Moody, Mr Brookes and for all of the other suspended 
employees, should continue whilst the investigation was ongoing. 

 
Mr Ager-Hanssen’s and Mr Ayre’s postings on X 

 
238. Mr Ager-Hanssen then proceeded on 30 September 2023 to publish the 
Fairway Brief online and make allegations in keeping with it about Mr Ayre. Mr 
Ayre responded and there were numerous posts from each of them on “X”. Mr 
Ayre’s posts include the following: “Board took action… fired everyone 
incompetant, suspended all useless lackies and is doing a number of third party 
investigations…”.  
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239. Mr Ayre’s reference to “useless lackies” is clearly a reference to those 
suspended employees who worked closely with or were hired by Mr Ager-
Hanssen. 

 
Jones Day investigation 

 
240. As noted, on 2 October 2023, Jones Day, a well-known firm of solicitors, 
were commissioned to conduct an independent investigation into the Fairway 
Brief.  
 
241. In the course of its investigation, Jones Day interviewed a substantial 
number of people, including the claimants and several colleagues, and sought to 
interview several more (including Mr Ager-Hanssen, who they were unable to 
interview). 

 
242. As well as concluding that there was nothing in the conspiracy theories 
advanced in the Fairway Brief, Jones Day’s report also concluded that Mr Ager-
Hanssen was guilty of gross misconduct and breached his obligations as a 
statutory director of the respondent. 

 
Mr Stein’s investigation regarding the claimants’ conduct 

 
243. Having reviewed CCTV footage and spoken with Mr Ollman, Mr Patel 
and others who were present in the office on 27 September 2023 and who 
provided their recollection of events, Mr Stein concluded that it was appropriate 
to invite Mr Moody and Mr Brookes to attend disciplinary investigation meetings. 
He did so as a result of their significant involvement in the events of 27 
September 2023 and because he considered that their actions may have 
amounted to misconduct and may have needed to be addressed via a 
disciplinary process. He accordingly wrote to them both on 30 October 2023 to 
invite them to disciplinary investigation meetings.  
 
244. Mr Brookes and Mr Moody were not the only employees whom Mr Stein 
invited to disciplinary investigation meetings and he did so in relation to others 
who were involved in the events of 27 September 2023 in the office as well. 
 
245. Mr Stein subsequently dismissed each of Mr Brookes and Mr Moody; he 
did not hold a disciplinary hearing with Mr Brookes prior to his decision to dismiss 
him; he did hold a disciplinary hearing with Mr Moody prior to his decision to 
dismiss him.  

 
246. The respondent’s disciplinary policy (in force at the material time) 
specifically provides, in relation to disciplinary procedures, that “…we reserve the 
right not to follow this procedure during the first two years of employment…”. Mr 
Brookes did not have two years’ service (and thus had no statutory protection 
against ‘ordinary’ unfair dismissal), whereas Mr Moody did. That is why Mr Stein 
chose not to convene a disciplinary hearing in relation to Mr Brookes, whereas 
he did in relation to Mr Moody.  
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247. Prior to his decision to dismiss Mr Moody, Mr Moody’s lawyers engaged 
in correspondence with him in relation to Mr Moody. There are three emails from 
Mr Stein following emails from Mr Moody’s lawyers which indicate that he was 
totally perplexed at the suggestion made by them of whistleblowing detriment 
and that he had not even considered that there was any connection between Mr 
Ager-Hanssen’s emailing of the Fairway Brief and Minutes to Mr Matthews on 27 
September 2023 and the claimants being alleged whisleblowers in relation to 
that. Similarly, these emails are indicative that he was, as he maintains, 
genuinely investigating the extraordinary conduct of the claimants, primarily on 
27 September 2023, rather than engaging in any unlawful retaliation against 
them for perceived whistleblowing. We quote them below. 
 
248. The first of these is an email of 8 November 2023 from Mr Stein to Ms 
Fernandez, forwarding an email received from Mr Moody’s lawyers which notified 
him of their interest in the matter and referenced assistance they were giving Mr 
Moody “in relation to matters arising from his employment, including potential 
whistleblowing detriments”. In his email, Mr Stein states: 

 
“...I am a bit confused as to what they mean by whistleblowing, I am not aware on Andy having 
blown the whistle ... In any event I don’t think this changes anything in terms of the next steps in 
relation to Andy. Unfortunately, it does appear as if he (and others) has been involved in very 
serious wrong-doing (i.e., the events of 27th September).  It would be totally wrong not to follow 
due process and look into these matters and where appropriate take robust action.  The fact that 
he has a lawyer is perhaps a good thing because they may well advise him that his conduct has 
been egregious and that he should really focus his efforts in cooperating with the disciplinary 
process in good faith...”   

 
249. The second is an email of 13 November 2023 from Mr Stein to Ms 
Fernandez, in which he referred to a further letter received from Mr Moody’s 
lawyers, commenting: 
 
“…I continue to be slightly puzzled by this. It's less than clear, but they seem to be suggesting 
that there's a link between "disclosures" that Andy claims to have made and then the decision to 
suspend him/remove signatory rights and Directorships etc. I can't really get my head around this 
as surely it's obvious to his lawyers that he was suspended because of the role he played in what 
would appear to be an extremely serious act of misconduct on 27th September (unauthorised 
'occupation' of the London office; subjecting more junior employees to intimidation; using 
expletive language; inappropriately gaining access to server room etc). Of course we need to 
understand Andy's position on all of this, and it may be that he provides context we're not aware 
of. But as it stands, it doesn't look good for him and on any reasonable analysis there's almost 
certainly a serious disciplinary case to answer. I am struggling to understand why his lawyers 
have glossed over this, or fail to recognise this and are instead focused on some sort of 
conspiracy theory. It may be a tactic or it may be that they do not yet fully understand that 
happened that day. Either way it is puzzling and concerning, not least because they are asking 
for an eye-watering and totally cost-prohibitive sum of money…”   

 
250. Finally, in an email of 23 November 2023 from Mr Stein to Ms 
Fernandez, he states: 
 
“…The whole whistleblowing thing is slightly lost on me and it does feel similar to the noises 
already made by Andy Moody's lawyer. It may just be the case that this is a tactic in the UK but I 
can't see how any of these employees can credibly suggest that their treatment is down to 
anything other than what appears to be very serious misconduct. [redacted] Moody and Brookes' 
conduct on 27th September is extraordinary and alarming in equal measure — I can't imagine 
that any organisation would turn a blind eye to that type of behaviour (which really goes to the 
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heart of their overarching duties as senior employees). Having heard their evidence I am not 
satisfied that there's any excuse for what they've done. The conduct is nothing short of 
outrageous and my strong view is that they should be terminated for cause. I will be writing to 
[redacted] and DB on this basis. I think I need to have one more touch point with Andy, really just 
to give him another opportunity to put forward any views (in order that we're aligning with due 
process). But I cannot see any world within which my current view will change…” 

 
251. Aware presumably of the obvious conclusions likely to be drawn from 
these contemporaneous communications evidencing Mr Stein’s total perplexity 
about the suggestion that the claimants were whistleblowers, it was put to him in 
cross-examination that these emails were really just him trying to put something 
seemingly appropriate on the record and that they were just a front. Mr Stein 
emphatically denied that. Indeed, the suggestion was bordering on the absurd; 
the idea that Mr Stein would put together so many lengthy communications, all of 
which read entirely naturally, and come in response to letters sent at the time 
from Mr Moody’s lawyers, is a desperate one (and we have quoted the emails at 
length as, when one reads the totality of them, it is even more obvious that there 
were genuine). These communications were not only made genuinely, in 
response to contemporaneous events, but are of course evidence of Mr Stein’s 
total perplexity about the suggestion that the claimants were whistleblowers; they 
further evidence the very fair approach which he was taking in relation to Mr 
Moody, by giving him every chance to explain himself, even though the evidence 
of his misconduct was so great.  
 
Mr Ager-Hanssen’s absence at this tribunal 
 
252. Mr Ager-Hanssen did not attend the tribunal as a witness. One would 
have thought that he would be a witness of some relevance for the claimants if 
he was able to corroborate some of their allegations, in particular about the 
nature of and genesis of their alleged protected disclosures.  
 
253. Mr Ager-Hanssen also brought a claim in the employment tribunal; this 
was struck out on 18 October 2024, on the basis that it had not actively been 
pursued.   

 
254. In respect of separate subsequent High Court litigation between HEH 
and Mr Ager-Hanssen, a sentence of 10 months’ imprisonment for contempt of 
court was imposed on Mr Ager-Hanssen by Henshaw J on 3 May 2024. We have 
seen references to him having fled the jurisdiction as a result to avoid this; 
although no one ever proffered an explanation at this tribunal as to why Mr Ager-
Hanssen did not attend the tribunal (or indeed why he did not actively pursue his 
own employment tribunal claim), this may well therefore be a reason for it.  
 
Further findings of fact 

 
255. We make further findings of fact in due course in relation to the July 
Agreements and to the individual allegations of detriment and dismissal made by 
the claimants; however, we do those in the course of our conclusions on the 
issues of whether the claimants made protected disclosures and whether they 
were subjected to detrimental treatment as a result, as they read more naturally 
next to those conclusions. 
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Conclusions on the issues 
 
256. We make the following conclusions, applying the law to the facts found 
in relation to the agreed issues.   
 
Did the claimants make protected disclosures?   
 
The alleged disclosures other than the sending of the Fairway Brief and the 
Minutes on 27 September 2023  
 
257. We return first to an issue alluded to at the beginning of these reasons, 
namely what the disclosures which the claimants maintain led to their alleged 
detrimental treatment and dismissals were.  
 
258. We agree that the way that this aspect of the case has been presented 
by the claimants has been very unsatisfactory and that the decision not to 
discard as protected disclosures for the purposes of these claims all of the 
disclosures apart from the sending of the Fairway Brief and the Minutes on 27 
September 2023 is a regrettable one. The claimants accept that any detrimental 
treatment to which they were subjected came about because of those 
disclosures only. That concession is hardly surprising; the other alleged 
disclosures were almost all alleged oral disclosures between the claimants and 
Mr Ager-Hanssen, to which none of the potential decision-makers in relation to 
the alleged detriments were party; and if they didn’t know about those alleged 
disclosures, it would follow that such disclosures could not form part of their 
decision-making processes in meting out the alleged detrimental treatment. It is, 
therefore, a pointless waste of time for us to analyse all of the other myriad 
alleged protected disclosures in accordance with the multifaceted legal tests for 
each, given that on the claimants’ own case they had no operative effect.  
 
259. Furthermore, Ms Page’s suggestion that the earlier alleged protected 
disclosures might somehow feed into the two disclosures on 27 September 2023 
is irrelevant for the reasons set out in the paragraph above; however, in addition, 
it is simply not made out on the facts. The disclosures on 27 September 2023 
concern the alleged COPA hedge conspiracy, the genesis of which only came 
about in mid-September 2023; there is no allegation in relation to such a 
conspiracy in the earlier alleged disclosures. 
 
260. We do not, therefore, consider that it is a productive exercise to go 
through each and every one of those disclosures and to analyse in relation to 
each and every one of them every element of the test as to whether each 
amounted to a protected disclosure. We simply conclude that those various 
discussions between respectively Mr Moody and Mr Brookes and Mr Ager-
Hanssen may be indicative of: irritation on their part that they were kept out of the 
drafting of the July Agreements; and/or strategic discussions with Mr Ager-
Hanssen in furtherance of his political campaign against the FFO; however, none 
of them amounted to either a genuine or reasonable belief that there was a 
breach of a legal obligation. None of them would, therefore, amount to protected 
disclosures.  
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261. We also add that, given the numerous occasions as set out in our 
findings of fact above where both claimants have been dishonest, we are 
sceptical about whether any disclosures were made at all in the terms which the 
claimants now state. In particular, what are now professed to be early disclosures 
dating back to late July/early August 2023 appear to be very much reverse 
engineered in the light of the later conspiracies which Mr Ager-Hanssen and Mr 
Brookes were concocting on the roof of the Berkeley Hotel in mid-September 
2023. In the light of this, we find that the claimants have not discharged the 
factual burden of proof to prove that these disclosures were made at all in the 
terms which they now assert. 

 
262. Having made those findings, we focus on what is in fact the relevant 
issue, which is whether the two disclosures which are said by the claimants to 
have been the operative disclosures, namely the sending of the Fairway Brief 
and the Minutes on 27 September 2023, were indeed protected disclosures. 

 
The sending of the Fairway Brief and Minutes on 27 September 2023 - did the 
claimants themselves make a disclosure of information? 
 
263. As referenced in the summary of the law above, the whistleblowing 
legislation is drafted in such a way that, for both detriment and dismissal 
complaints, a claimant can only rely on a disclosure that that claimant made (he 
cannot rely on a disclosure made by another individual, even in circumstances 
where it was perceived by the employer that the claimant made or might have 
made make the disclosure in question).  
 
264. The first question to arise is, therefore, whether it can be said that Mr 
Brookes and Mr Moody made a disclosure via the sending by Mr Ager-Hanssen 
on 27 September 2023 of the Fairway Brief and the Minutes; or whether this was 
in fact a disclosure by Mr Ager-Hanssen alone. If it is the latter, Mr Brookes and 
Mr Moody cannot be whistleblowers. We note, however, that if as a matter of fact 
an individual discloses information on behalf of not only himself but of others too, 
there is nothing precluding those others from being treated equally as disclosers 
of the information in question.  

 
265. In connection with this, the respondents note the following points.  

 
266. The email of 14:09 on 27 September 2023 was sent by Mr Ager-
Hanssen, not by the claimants. The claimants, as well as the other individuals 
who signed the Minutes, including Mr Ali KC, were copied in on that email; 
however, that in itself does not mean that those who were copied in were 
disclosing information. We accept that, although the claimants signed each page 
of the Minutes, that in itself did not convert them into the makers of Mr Ager-
Hanssen’s disclosures (any more than did Mr Ali KC’s signature). 

 
267. Furthermore, not only was the Fairway Brief submitted by Mr Ager-
Hanssen, but it was stated in terms to be his report, expressed by reference to 
his obligations as CEO and statutory director of the respondent, and his 
assessment of matters. It also contains highly personalised complaints, including 
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that he was dis-invited from Mr Ayre’s birthday celebration and angry exchanges 
that he had had with Mr Bianchi. Furthermore, the Minutes recorded Mr Ager-
Hanssen (but not either of the claimants) making a “presentation” (and disclosing 
information in doing so) about the July Agreements at the Chelsea Barracks 
meeting the night before. It looks, therefore, on the face of it, as if it these 
documents were produced by and personalised to Mr Ager-Hanssen and nobody 
else (notwithstanding that, as we have found, Mr Brookes played a large role in 
drafting them, albeit on Mr Ager-Hanssen’s instruction).  

 
268. Finally, the respondents note that, by signing the Minutes, Mr Brookes 
and Mr Moody and the others might well be taken to have endorsed the requests 
for action which the Minutes contained, and we accept that they did endorse 
those requests. However, the respondents note that all that the endorsement in 
the Minutes covered was the proposal for email investigations and a set of 
peremptory demands, which did not in itself involve the disclosure of any 
information by the claimants. 

 
269. Having said all that, and leaving the contents of the documents 
themselves aside, we have found that there was a plan, endorsed by the “group 
management team” present at the Chelsea Barracks meeting (including the 
claimants), that Mr Ager-Hanssen would disclose the Fairway Brief in person to 
Mr Matthews (and indeed he tried to do so the next day but Mr Matthews, who 
was in hospital on a drip at the time, was not well enough to meet him). 
Accordingly, we accept that that intention, coupled with the fact that they signed 
the Minutes, is sufficient for us to find that Mr Brookes and Mr Moody considered 
that, in disclosing the Fairway Brief and the Minutes to Mr Matthews, Mr Ager-
Hanssen would be disclosing them not only on behalf of himself but also on 
behalf of the other members of the “group management team”, including Mr 
Brookes and Mr Moody. After all, this was the purpose of Mr Ager-Hanssen’s 
manipulative presentation at the Chelsea Barracks meeting; his intention was, by 
the wholly improper means that he used, to obtain “buy in” from the other 
members of the “group management team” to endorse his plan and thereby give 
more weight to it for the purposes of his political battle against the FFO; and he 
duly obtained that endorsement, including an endorsement to disclose, on behalf 
of the other members of the “group management team” as well as himself, the 
Fairway Brief and the Minutes. 

 
270. Furthermore, the fact that Mr Ager-Hanssen was unable to speak to Mr 
Matthews in person the next day and that, as a result of the rapid escalation of 
events that unfolded in the office that day, he changed the plan and presented 
the documents to Mr Matthews by email instead, does not detract from the fact 
that Mr Brookes and Mr Moody regarded the documents as being disclosed on 
their behalf as well. The difference is only a difference in the means of 
communication; that does not detract from the fact that they intended the 
documents to be disclosed on their behalf.  

 
271. Accordingly, we find that the disclosures were made not only by Mr 
Ager-Hanssen but also by others, including Mr Brookes and Mr Moody.  
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272. It is, however, worth making clear that this conclusion is irrespective of 
whether or not anyone who received the 27 September 2023 email from Mr Ager-
Hanssen would have guessed that the disclosures were made not only by Mr 
Ager-Hanssen but on behalf of the “group management team” as well; as we 
shall come to later, in particular in relation to those emails from Mr Stein which 
indicate how puzzled he was at the claimants’ subsequently describing 
themselves (via their lawyers) as whistleblowers, Mr Stein and others at the 
respondent, entirely reasonably, regarded the disclosing of the Minutes and the 
Fairway Brief as an exercise carried out by Mr Ager-Hanssen and Mr Ager-
Hanssen alone.  

 
Were the disclosures protected disclosures? 

 
273. We therefore need to go and consider whether or not the disclosures 
made in the Fairway Brief and the Minutes have the protection conveyed by the 
statute, applying the tests set out in the summary of the law above. As already 
noted, the Fairway Brief presents the alleged COPA Hedge Conspiracy; in 
summary, that is that three otherwise innocuous and unconnected agreements 
(the July Agreements) were put in place with the conspiratorial object and 
intention of allowing Mr Ayre (via Indigo) to strip out the Group’s only asset (its 
intellectual property) if (but only if) the COPA Trial was lost. The claimants nailed 
their colours unequivocally to this mast in their opening note, as referenced 
above.  
 
274. At this point, we make some further findings about the July Agreements, 
which fit better here next to the analysis of, in particular, whether the claimants 
had a reasonable belief that what they disclosed about them tended to show a 
criminal offence or breach of a legal obligation. 

 
275. During cross-examination of the respondents’ witnesses, we were 
treated to an extensive tour of the July Agreements, much of which was 
irrelevant, with all sorts of unsubstantiated allegations being made about their 
operation and mechanisms. However, Mr Moody identified the central 
mechanism by which the alleged conspiracy on which they rely would be 
achieved as being clause 4(c) of the Licence Agreement, said to entitle Indigo to 
purchase nChain’s IP at an undervalue in that specific contingency of losing the 
COPA trial.   

 
276. Clause 4(c) of the Licence Agreement states:  

 
“NCHAIN undertakes that it will at all times take commercially reasonable steps to support, further 
the establishment and maintenance of the reputation of the BSV blockchain as the blockchain 
based on the original blockchain protocol as promulgated by the whitepaper of Satoshi Nakamoto 
for commercial solutions, and that it will namely: 
 
… 
 
(c) maintain its reputation to stand-in for the goals stated in the recitals (Background clause).” 

 
277. We accept that, on any sensible construction, clause 4(c) of the Licence 
Agreement is triggered on a breach by nChain of its obligations to maintain its 
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reputation. It was not a party to the COPA litigation and if Dr Wright happened to 
lose, that would not be a breach by nChain of any obligation that it owed Indigo. 

 
278. Mr Moody had not given this question any proper consideration 
(although he clearly saw this eventuality as the key supposed risk), but once he 
started looking at the clause, he was constrained to accept that the clause would 
not be triggered.   

 
279. Mr Moody tried to excuse himself on the basis that he is not a lawyer. 
However, we accept that it is quite clear to any reasonably intelligent individual 
(and Mr Moody is certainly an intelligent individual), even without any specialist 
legal knowledge, that losing the COPA litigation would not trigger that clause. 
Furthermore, we also accept that Mr Moody himself was quite capable of 
analysing contractual terms when he wanted to, as was apparent from the 
‘adjustment matrix’ which he put together himself in early August 2023 comparing 
terms in the agreements. We accept that the truth was that he simply had not 
bothered looking at the clause before signing the Minutes – which was perhaps 
unsurprising given that copies of the July Agreements were not made available at 
the Chelsea Barracks meeting. 

 
280. Mr Brookes sought to maintain the position that he really believed that a 
loss of the COPA trial would trigger a breach of clause 4(c). We accept that this 
was an absurd stance adopted in a desperate attempt to maintain a case theory. 
In fact, his own drafting of the Minutes only went so far as to assert that the loss 
of the COPA trial “could possibly be taken as a breach of covenant 4(c)”, 
betraying that he and Mr Ager-Hanssen knew it was not a realistic possibility (still 
less a ‘slam dunk’).  However, it was the central component of the Alleged COPA 
Hedge conspiracy they planned to sell at the Chelsea Barracks Meeting, so they 
had to maintain the fiction. 

 
281. Mr Brookes is, of course, not only a lawyer, but a lawyer with decades of 
experience, including at City firms. It is hard to think of anyone who would be in a 
better position properly to analyse the effects of such contractual terms. It is, 
therefore, inconceivable that Mr Brookes really thought that the loss of the COPA 
trial would trigger a breach of that clause. Rather, in putting together the Minutes 
and the Fairway Brief, he was simply enabling Mr Ager-Hanssen to create 
ammunition for his political struggle against the FFO, without any regard to the 
merits of the alleged conspiracy theory. 

 
282. The Minutes went on to assert that a breach of clause 4 would confer on 
Indigo a right to purchase the IP at an undervalue, which was simply wrong in 
both fact and law – a breach of clause 4 entitled Indigo to purchase the IP at full 
market value (“FMV”), to be determined by an independent expert in default of 
agreement, subject to sliding scale adjustments to reflect the fact that Indigo may 
not have enjoyed the benefit of its licence to use the IP, for which it had paid 
CHF 60M up front (even though its usage rights were to spread over a number of 
years) when the purchase took place.  As Mr Moody accepted: (a) a sliding scale 
adjustment of this sort was perfectly acceptable, (b) the FMV assessment would 
have to be carried out by an independent expert, adhering to his or her own 
professional obligations in default of agreement between the parties, and (c) “this 
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doesn’t really cause any prejudice to the nChain side” as these were “perfectly 
straightforward and transparent commercial terms”.  The clause was an entirely 
standard, innocuous clause, and could not reasonably be seen to be anything 
other than that. 

 
283. In addition to the clause 4 allegations, the Minutes complained that the 
CHF 100M Credit Facility was not in fact required, and was only advanced so 
that Indigo / Mr Ayre “would put in place a financial obligation which nChain 
Licensing would guarantee”.  We accept that this was absurd: (a) first, it was 
obvious that the Group needed the cash support and Mr Ager-Hanssen and Mr 
Moody had acknowledged as much to the HEH Board on 22 August 2023, and 
indeed Mr Moody himself authorised drawdowns under this facility; and (b) 
secondly, everyone seemed to agree that the CFA afforded nChain far more 
headroom than they needed (with the result that there was no realistic prospect 
of its being breached and the guarantee which it included consequently being 
triggered), which meant that they cannot have considered the July Agreements a 
likely vehicle for an asset stripping conspiracy. 

 
284. Furthermore, both Mr Moody and Mr Brookes accepted that (a) there 
was nothing commercially unusual about an overdraft to the Group being 
secured or ‘hedged’ by a guarantee and (b) the only form of security that could 
be provided was the IP owned by its licensing subsidiary; Mr Brookes and Mr 
Moody accepted that the guarantee was a straightforward and sensible 
commercial arrangement.   

 
285. The Minutes make a suggestion that the guarantee was “smuggled into 
the [Licence Agreement] by way of deception and criminal conspiracy”.  We 
accept that this is absurd. The guarantee had to be in the Licence Agreement 
because it was only nChain Licensing AG (as the asset owner) who could offer 
security over its assets. Its existence was perfectly obvious on the face of the 
agreement. 

 
286. Finally, we turn to the Services Mandate Agreement, the last of the three 
allegedly fraudulent agreements, said to be “beyond doubt ... a crucial part of the 
conspiracy to defraud”.   As Mr Moody accepted, the Services Mandate 
Agreement is characterised in the Minutes as a Trojan Horse, by which Mr Ayre 
would smuggle saboteurs into nChain “in such a way as to trigger a breach of the 
covenants” in the Licence Agreement, allowing Indigo to acquire the IP “at an 
undervalue”. 

 
287. We accept that this is again absurd fantasy on many levels. First, a 
breach would not entitle a purchase at an undervalue but at full market value, on 
terms that Mr Moody said were completely acceptable, so the whole substratum 
of this allegation evaporates. Secondly, the assertion is impossible to square with 
the fact that Mr Ager-Hanssen had praised the ‘value-add’ of the FFO to the HEH 
Board on 22 August 2023 and signed the Services Mandate Agreement on the 
same day.  Thirdly, both Messrs Brookes and Moody knew this before the 
Chelsea Barracks Meeting. Fourthly, as became clear in his cross-examination, 
Mr Moody himself did not subscribe to the Trojan Horse case theory, stating “it’s 
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not going to be breached by the [FFO], as you say, but it’s more the reputational 
damage”. 

 
Reasonable belief? 

 
288. As we have already acknowledged, the lack of specificity about the case 
brought by the claimants has been very unsatisfactory. Claimants ought to 
identify clearly the elements of alleged disclosures which they rely on as 
indicative of beliefs of breaches of the legal obligations/criminal actions and the 
legal obligation/criminal actions that they had in mind when they made the 
alleged disclosures. Furthermore, the scattergun approach was continued by Ms 
Page and Mr Small in their tour through the July Agreements in cross-
examination, focusing often on matters which were not part of the conspiracy 
alleged in the Minutes and the Fairway Brief (which are, after all, the disclosures 
on which the claimants rely). Notwithstanding this unsatisfactory approach, we 
have been through all of the potential alleged breaches that are evident from the 
Minutes and the Fairway Brief and have found that there was nothing in there 
which anyone could reasonably have believed tend to show a criminal offence or 
a breach of a legal obligation, let alone individuals with the knowledge and 
experience of the two claimants.  
 
289. For clarity’s sake, we agree that the alleged COPA hedge conspiracy is 
entirely without substance and that the claimants have failed to show that the 
asserted facts tend to show criminality or unlawfulness. The fact that separate 
investigations by Jones Day and by local Liechtenstein and Swiss lawyers also 
concluded that there was nothing in the conspiracy at all only back this up 
further.  

 
290. However, we are conscious that this is not the test that we have to apply 
and, whether or not there was a conspiracy, what we are obliged to look at is 
whether or not the claimants had a reasonable belief that their disclosures 
tended to show that there was one. For the reasons set out above, and in 
particular given the knowledge and experience of the two claimants (which falls 
to be tested having regard to their positions, seniority and backgrounds, applying 
the guidance in Korashi), we find that they did not have a reasonable belief in the 
same. For this reason, the disclosures were not protected disclosures.  

 
Genuine belief? 

 
291. Whilst that disposes of all of the protected disclosure complaints (both 
detriment and dismissal) and therefore Mr Brookes’ claim in its entirety, we 
nonetheless go on to consider whether or not the claimants had any belief at all 
(in other words a genuine belief) that the disclosures tended to show 
illegality/criminality.  

 
292. Both claimants contend that they had a genuine belief. However, we 
also note the numerous occasions referred to above where the claimants were 
not honest in the evidence which they gave (and these were not the only 
examples during the trial). 
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293. At least Mr Moody was prepared to accept that there were aspects of the 
alleged COPA hedge conspiracy with which he did not in fact agree.  This is an 
unpromising beginning for him on the genuine belief question.  Mr Brookes, by 
contrast, stuck to his guns regardless of the absurdity of the position.  

 
294. Importantly, we have already noted the obvious intelligence of both 
claimants. This is in stark contrast to the inherent absurdity and illogicality of their 
positions in alleging the COPA hedge conspiracy.  

 
295. Whilst motive is not to be confused with belief, Mr Brookes was a man 
content to do Mr Ager-Hanssen’s bidding, whether he believed in his conspiracy 
theories or not. We have already noted that he is a solicitor of many decades 
experience, including in City firms, and have found that he simply could not have 
genuinely believed in the conspiracy theory which he helped Mr Ager-Hanssen to 
draft in the Minutes and the Fairway Brief. He was simply someone who was 
prepared to do Mr Ager-Hanssen’s bidding in order to further Mr Ager-Hanssen’s 
own agenda. He cannot have believed in the conspiracy theories. He had no 
genuine belief. 

 
296. Mr Moody at best did not give the matter proper consideration, as his 
own evidence revealed. A failure to engage in the required reflection and 
consideration on a matter of this gravity is inconsistent with any claimed genuine 
belief. However, we would go further than that. Whilst Mr Moody, in contrast to 
Mr Brookes, was not an Ager-Hanssen yes-man from the start, he had over the 
course of Mr Ager-Hanssen’s tenure been co-opted, by a combination of Mr 
Ager-Hanssen’s personality and the benefits (including increased salaries and 
the fine wining and dining) which Mr Ager-Hanssen bestowed upon him. He was 
co-opted to such an extent that he was prepared to include misleading 
information in his financial reports, in contravention of his professional duties as 
an accountant; in other words, by that stage, he was prepared to be dishonest for 
Mr Ager-Hanssen. As noted, he is an intelligent man and the conspiracy theories 
set out in the Fairway Brief are absurd. Whilst we accept that there could have 
been an element of Mr Moody being caught up in the mood of the persuasive 
Ager-Hanssen extravaganza at the Chelsea barracks, we consider that, 
notwithstanding that, he cannot genuinely have had a belief that the conspiracy 
in in the Fairway Brief and the Minutes tended to show illegality or criminality.  
 
297. In summary, therefore, neither claimant had a genuine belief. 

 
Public interest 

 
298. Whilst it is not stricken necessary to address this point, it follows, that, if 
the claimants did not have a genuine belief that their disclosures tended to show 
illegality/criminality, they cannot have had a genuine belief that the disclosures 
were in the public interest.  
 
299. Therefore, for that reason too, they were not whistleblowers.  
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Summary regarding protected disclosures 
 

300. In summary, therefore, the claimants did not make any protected 
disclosures. It follows, therefore, that Mr Brookes’ claim is dismissed in its 
entirety; and that Mr Moody’s complaints of whistleblowing detriment and 
dismissal are dismissed in their entirety, leaving only his “ordinary” unfair 
dismissal complaint remaining. 
 
301. Notwithstanding these conclusions, we nonetheless go on to set out our 
conclusions in relation to the individual whistleblowing detriment and dismissal 
complaints. 

 
Whistleblowing detriments 

 
302. We go through the detriments in roughly chronological order following 
the respective lists of issues. Where the detriments alleged by each claimant 
overlap, we deal with them together. As already indicated, we make some further 
factual findings alongside our conclusions, because those findings are best 
placed next to the conclusions for a full understanding of the reasons for 
decisions. 
 
a. On 27 September 2023, block C from computer, internet and phone access 
(Mr Moody) 
 
303. As we found, the respondent did take action to control access to its 
systems on the afternoon of 27 September 2023. However, this was not 
something that was targeted at Mr Moody. It applied to a whole range of 
employees, many of whom were not signatories to the Minutes which the 
claimants relied on as their whistleblowing disclosures. We note that Mr Brookes 
has not brought such an allegation, even though the action taken affected him 
just as much as Mr Moody. Indeed, both claimants, in their Opening Note, 
characterised the “complete shut-down of nChain’s business” as “indiscriminate” ; 
in other words, on their own case, the action that was taken to control access to 
the respondents systems on 27 September 2023 impacted employees en masse, 
the majority of whom the claimants do not suggest had anything whatsoever to 
do with any alleged whistleblowing. We accept, therefore, that Mr Moody’s 
suggestion that “his” access to the respondent’s systems was blocked on 27 
September 2023 because of alleged whistleblowing is obviously wrong. 
 
304. As to the reason for the action taken, it was, as we have found, clearly a 
legitimate and lawful response to the extraordinary events in the office on that 
day, which included junior employees being pressured to grant wholesale access 
to multiple email accounts. 

 
305. The action taken was, therefore, nothing whatsoever to do with any 
alleged whistleblowing on the part of Mr Moody. This detriment complaint 
therefore fails. 
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a. On 28.9.23, Rs1-3 suspended C, pending an investigation into alleged 
misconduct (Mr Brookes) 
b. Suspend C on 28 September 2023 (Mr Moody) 

 
306. The claimants were suspended, along with numerous others, in 
response to legitimate and serious concerns having arisen about events in the 
office on 27 September 2023, which were thought, entirely appropriately, needed 
to be investigated. 
 
307. Again, the claimants were not singled out for the treatment of which they 
complain. A total of 20 employees were suspended, the vast majority of whom 
the claimants do not suggest had any involvement with the alleged 
whistleblowing. The claimants themselves describe the suspensions as 
“indiscriminate” in their Opening Note. They were not indiscriminate; they were 
imposed on those involved in the events of 27 September 2023 and those who 
worked closely with or were hired by Mr Ager-Hanssen; however, the fact that the 
claimants themselves describe the suspensions as “indiscriminate” is indicative 
that even they do not consider that their particular suspensions were targeted at 
them because of their alleged whistleblowing. The respondent’s decision to 
suspend the claimants (and the 18 other employees who were suspended) was a 
reasonable and understandable one in the circumstances. 

 
308. The action taken was, therefore, nothing whatsoever to do with any 
alleged whistleblowing on the part of Mr Moody or Mr Brookes. These detriment 
complaints therefore fail. 

 
b. R1 excluded C from its computer systems during the period of his suspension 
(Mr Brookes) 

 
309. Again, the action taken to control access to the respondent’s systems 
during employees’ suspensions from work was not something that was targeted 
at Mr Brookes. We note that it is not a complaint of whistleblowing detriment 
pursued by Mr Moody (and logically so, given that this action in relation to all 
suspended employees was not targeted against him). Indeed, during his cross-
examination, Mr Moody agreed with the obvious proposition that once an 
employee is suspended, cutting off access to IT systems is a pretty much 
inevitable corollary of any suspension. 
 
310. Furthermore, and as already noted, in their Opening Note, both 
claimants characterised the “complete shut-down of nChain’s business” as 
“indiscriminate”. In other words, on their own case, the action taken to control 
access to the respondent’s systems during employee suspensions affected 20 
employees en masse, the majority of whom the claimants do not suggest had 
anything whatsoever to do with any alleged whistleblowing. 

 
311. We accept the obvious proposition made by the respondents in their 
submissions that preventing suspended employees (who, by definition, are not 
required to carry out any work) from accessing their employer’s systems is a 
standard and logical step for an employer to take. Indeed, it would be unusual for 
an employer to maintain such access during a period of suspension. 
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312. The reasons for the respondent taking this action were, therefore, 
standard, and entirely reasonable in the circumstances. They were nothing 
whatsoever to do with any alleged whistleblowing on the part of Mr Brookes. This 
detriment complaint therefore fails. 

 
c. Require C to attend the Jones Day Meeting on 7 November 2023 (Mr Moody) 

 
313. This allegation is brought by Mr Moody alone. Again, the fact that Mr 
Brookes does not allege that any aspect of his dealings with Jones Day 
constituted a whistleblowing detriment is further evidence of the weak nature of 
Mr Moody’s allegation. This can be said about many of the allegations of 
detriment brought by one claimant but not the other, where the circumstances of 
the treatment are essentially the same, but only one claimant feels the need to 
include that treatment is an allegation of whistleblowing detriment. 

 
314. Jones Day did interview Mr Moody as part of its extensive investigation 
into the allegations in the Fairway Brief. Mr Moody’s allegation is based upon an 
email of 17 October 2023 sent to him by Mr Stein. To analyse properly the 
context of this, and the fact that the allegation as pleaded is not actually made 
out on the facts, we consider that it is necessary to set out the whole of that 
communication: 

 
“Dear Andy,  
 
We note your email of 28 September 2023, timed at 17:09 and we will be writing to you in relation 
to your employment with nChain UK Limited in due course.  
 
As you may be aware, Jones Day (an independent law firm) has been appointed by HEH Holding 
AG to carry out an independent investigation into various transactions and other events that have 
taken place over recent months. Pulina Whitaker or Sion Richards of Jones Day (on copy) will be 
in contact shortly to arrange a time to speak to you as part of their investigation and you are 
required to provide copies of any relevant documents or emails that Jones Day may request. I 
attach a document preservation notice, which you should familiarize yourself with. If you have any 
questions regarding the investigation, please do let me know.  
 
Otherwise, either I or Jones Day will be in contact shortly.  
 
Yours sincerely,  
 
Patrick Stein  
 
Acting Chief People Officer  
 
On behalf of nChain UK Limited” 

 
315. Firstly, there was nothing improper or unreasonable about that email. 
Furthermore, given that the purpose of Jones Day’s investigation was to 
investigate the very allegations in the Fairway Brief which the claimants allege 
are the substance of their alleged protected disclosures, the conducting of such 
an investigation was, had they been genuine about those concerns, surely 
exactly what the claimants would have wanted. 
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316. Leaving that aside, the allegation fails at the first stage on the facts. 
Whilst Mr Stein’s email required Mr Moody to provide copies of any relevant 
documents or emails that Jones Day requested, it did not require him to attend 
an interview with Jones Day; it merely said that Jones Day would be in touch to 
arrange a time to speak with Mr Moody as part of their investigation. There was 
no requirement from Mr Stein. It was Jones Day who decided that, as part of their 
investigation, they wished to speak to Mr Moody (along with numerous others 
whom it was considered may have relevant evidence to give); it hardly comes as 
any surprise that Jones Day would want to speak to the Group CFO in the 
context of the investigation with which they were tasked. Therefore, this 
complaint fails, on the facts, at the first stage. 

 
317. In any case, even if the email could be construed as a demand that Mr 
Moody attend an interview, the respondent was perfectly within its rights to 
require an employee to cooperate with an independent investigation being 
conducted by an external law firm, including by speaking with them and 
answering their questions. Such a request would not only have been perfectly 
legitimate and reasonable, but it would also have been nothing to do with any 
alleged whistleblowing on Mr Moody’s part; it would have been for the purposes 
of Jones Day properly conducting their investigation. 

 
318. Therefore, the fact that Jones Day requested that Mr Moody attend an 
interview with them as part of their investigation and the fact that Mr Stein sent 
the email quoted above were nothing whatsoever to do with any alleged 
whistleblowing on the part of Mr Moody. This detriment complaint therefore fails 
for this reason too. 

 
d. Decide to proceed with a disciplinary process (Mr Moody) 

 
319. It is unclear what Mr Moody’s specific complaint in this respect is. Is he 
complaining that: he was invited, in the first instance, to attend a disciplinary 
investigation meeting; or that he was subsequently invited to attend a disciplinary 
hearing? Either way, there was nothing unlawful about the decision to “proceed 
with a disciplinary process” in relation to Mr Moody. 

 
320. We refer to the extensive findings of fact which we have made in relation 
to the events of 27 September 2023 and Mr Moody’s involvement in them. The 
vast majority of the instances of allegations of misconduct by Mr Moody which we 
have referenced were known to Mr Stein before he invited Mr Moody to the 
disciplinary investigation meeting. This is because he had, prior to that, reviewed 
the CCTV footage and spoken to employees who were present in the office on 
27 September 2023, including Mr Patel and Mr Ollman. 

 
321. The fact that Mr Ager-Hanssen sent the Fairway Brief and the minutes to 
Mr Matthews on 27 September 2023 had no bearing whatsoever on the decision 
to invite Mr Moody to a disciplinary investigation meeting. Genuine and extensive 
concerns existed regarding the conduct of Mr Moody, which were distinct from 
the making of any alleged protected disclosure and which the respondent 
legitimately decided ought to be the subject of a formal internal process. 
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322. Inviting Mr Moody to a disciplinary investigation meeting was therefore 
nothing whatsoever to do with any alleged whistleblowing on the part of Mr 
Moody. This aspect of this detriment complaint therefore fails. 

 
323. As to the subsequent decision to invite him to a disciplinary meeting, the 
same rationale applies. Following the investigation, those serious concerns 
remained. In addition, by that stage, as a result of the information which came to 
light via the Jones Day investigation of Mr Moody’s improper financial conduct in 
relation to the figures he had put in his board reports, there were by that stage 
additional grounds for inviting him to a disciplinary meeting. 

 
324. None of these grounds were anything whatsoever to do with any alleged 
whistleblowing on the part of Mr Moody. This aspect of this detriment complaint 
therefore also fails. 

 
c. Rs1-3 decided to proceed to discipline C (Mr Brookes) 

 
325. This allegation is similar to Mr Moody’s allegation which we have 
considered in the section above and we repeat our conclusions in this respect. In 
short, there were very good grounds for inviting Mr Brookes to a disciplinary 
investigation meeting, namely his involvement in the events of 27 September 
2023 in the office.  
 
326. The reason for inviting Mr Brookes to a disciplinary investigation meeting 
was nothing whatsoever to do with any alleged protected disclosure. This 
complaint therefore fails. 

 
d. Rs1-3 failed to convene a disciplinary hearing (Mr Brookes) 

 
327. The reason why Mr Stein did not convene a separate disciplinary 
hearing in relation to Mr Brookes (which he did in relation to Mr Moody) was the 
simple fact that Mr Brookes did not have two years’ continuous employment and 
thus had no statutory protection against “ordinary” unfair dismissal, whereas Mr 
Moody did. Furthermore, the respondent’s disciplinary policy specifically stated 
that the respondent did not need to follow it in relation to employees with less 
than 2 years’ service. 

 
328. The reason was nothing whatsoever to do with any alleged protected 
disclosure. This complaint therefore fails. 

 
e. Rs1-3 maintained C’s suspension from 28.9.23-23.11.23 in breach of the 3- 
week limitation in C’s contract of employment (Mr Brookes) 

 
329. This is another allegation pursued by only one of the claimants, in this 
case Mr Brookes. Indeed, Mr Moody’s suspension lasted longer than Mr 
Brookes’ suspension (because Mr Brookes’ employment was terminated earlier 
than Mr Moody’s), and yet Mr Moody is not bringing a complaint of this nature. As 
indicated earlier, that very fact is indicative of the weak nature of this allegation. 
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330. There was a provision in both Mr Brookes’ and Mr Moody’s employment 
contracts that they could be suspended for up to 3 weeks whilst a disciplinary 
investigation took place. They were both on suspension in excess of that three-
week period. Therefore, there was a breach of that contractual term.  

 
331. However, in terms of this allegation of whistleblowing detriment, the 
question is not whether there was a breach of that contractual term, but the 
reason why it was breached. 

 
332. As we have already found, the reason for continuing the suspensions 
was the magnitude of the situation and that an independent investigation was just 
starting up. Given that it was just starting up and the risk to the business of the 
suspended employees returning to the workplace, the respondent decided that 
the suspensions should continue whilst the investigation was ongoing. Those 
were entirely reasonable grounds for extending the suspensions. 

 
333. Furthermore, they were nothing whatsoever to do with any alleged 
whistleblowing by Mr Brookes. He was not singled out in this regard as the 
provisions regarding suspension applied to many other employees as well, many 
of whom the claimants do not allege to have been involved in any alleged 
whistleblowing; those employees were treated in the same way. 

 
334. The continuation of Mr Brookes’ suspension beyond three weeks was, 
therefore, nothing whatsoever to do with any alleged whistleblowing. This 
complaint therefore fails. 

 
f. On 23.11.23, Rs2&3 decided to dismiss C (Mr Brookes) 
e. Decide to dismiss C (Mr Moody) 

 
335. It was Mr Stein who took the decision to dismiss each of Mr Brookes and 
Mr Moody, and Mr Stein alone.  
 
336. The claimants have made various suggestions in these proceedings that 
somehow the decision was taken by others or by committee, or that Mr Matthews 
or Mr Ayre were pulling strings behind the scenes. However, these are mere 
allegations not supported by evidence. Mr Stein was clear and consistent that it 
was his decision to terminate the claimants’ employment, and that no one else 
played a part in it. He was specifically asked about this issue in the context of Mr 
Moody’s appeal. He unequivocally confirmed that the decision was his decision 
and that he had not been influenced in any respect by Mr Matthews (or, for that 
matter, Mr. Ayre). We have no reason to doubt Mr Stein’s evidence in this 
respect and we accept it. Accordingly, we find that the decisions to dismiss each 
of the claimants were made by Mr Stein and Mr Stein alone. 

 
337. As to the reasons for his decision, these are set out in the termination 
letters of 5 December 2023 and 18 December 2023 respectively and Mr Stein’s 
evidence to this tribunal was consistent with the reasons in those letters. He was 
cross-examined at some length about the reasons for the dismissals and gave 
clear and consistent evidence about those reasons. Those reasons were reasons 
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related to misconduct, specifically the actions of Mr Brookes and Mr Moody on 27 
September 2023 and also, in the case Mr Moody, his financial misreporting. 

 
338. Furthermore, the claimants’ alleged whistleblowing played no part 
whatsoever in these decisions. Again, Mr Stein was cross-examined at length 
about this and remained consistent that it did not.  

 
339. Furthermore, the fact that Mr Marchant was also a signatory to the 
Minutes but was not disciplined or dismissed is another fact that is fundamentally 
at odds with the claimants’ theory that whistleblowing played a part in the 
reasons for their dismissals. Mr Marchant was of course not present on 27 
September 2023 and played no part in the events of that day. That fact further 
reinforces that the reasons for the claimants’ dismissals were their involvement in 
the events of 27 September 2023 and not the sending of the Minutes and 
Fairway Brief.  

 
340. Finally, we refer again to the emails sent by Mr Stein to Ms Fernandez in 
November 2023 which show that he was completely perplexed as to the 
suggestion by Mr Moody’s lawyers that Mr Moody may have been a 
whistleblower. Mr Stein cannot understand it. As Mr Stein couldn’t even see how 
the claimants could be whistleblowers, it is even less likely that the fact that they 
were (allegedly) whistleblowers could have played a part in his decisions to 
dismiss them.  

 
341. For these reasons, we accept that the termination letters record the real 
reasons for the claimants’ dismissals and that neither claimant was subjected to 
retaliatory treatment in this respect on the ground that they had allegedly made a 
protected disclosure. These complaints of whistleblowing detriment therefore 
also fail. 

 
g. On 23.11.23, Rs2&3 decided to dismiss C without notice (Mr Brookes) 
f. Decide to dismiss C without notice (Mr Moody) 

 
342. The reasons why both claimants were dismissed were reasons which 
amounted to gross misconduct. Accordingly, the respondent was, as a matter of 
contract, entitled to dismiss them without notice and duly did so.  
 
343. Accordingly, the reasons for their dismissal without notice were because 
of the seriousness of the misconduct which entitled the respondent to dismiss 
them without notice as a matter of contract. They were nothing whatsoever to do 
with the alleged whistleblowing and we reiterate our reasoning set out in the 
section above as to why the alleged whistleblowing played no part in these 
decisions either.  

 
344. These complaints of whistleblowing detriment therefore also fail. 
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h. Rs1-3 failed to offer C a right of appeal against his dismissal (Mr Brookes) 
i. Rs1-3 refused to consider C’s appeal against dismissal (dated 30.11.23.) (Mr 
Brookes) 

 
345. Again, these complaints are pursued by one claimant and not the other. 
The illogicality of them is illustrated by the fact that Mr Moody was offered, and 
utilised, an appeal process; if the reason for not offering Mr Brookes an appeal or 
considering his appeal was the alleged whistleblowing, why was the same 
treatment not meted out to Mr Moody, also an alleged whistleblower? 
 
346. The simple and obvious explanation for the difference in approach 
between Mr Brookes’ and Mr Moody’s disciplinary processes is that Mr Brookes 
did not have two years’ service, and thus had no statutory protection against 
ordinary unfair dismissal, whereas Mr Moody did. Furthermore, the respondent’s 
disciplinary policy specifically provided that “we reserve the right not to follow this 
procedure during the first two years of employment”. Mr Stein was clear in his 
evidence that the reason Mr Brookes was not offered an appeal was because of 
his short service. Furthermore, he confirmed that in his termination letter to Mr 
Brookes of 5 December 2023, where he set out that the respondent was not 
required to conduct an appeal process. 

 
347. Had Mr Brookes had more than two years’ service, he would have been 
offered an appeal and any appeal would have been considered. The fact that he 
did not have two years’ service was the reason, and the only reason, why he was 
not offered an appeal and that his appeal was not considered. Alleged 
whistleblowing played no part.  

 
348. These complaints of whistleblowing detriment therefore also fail. 

 
g. Reject C’s appeal against dismissal, on 12 March 2024 (Mr Moody) 

 
349. Ms Fernandez heard Mr Moody’s appeal against dismissal. We have no 
reason to think that she did not reach her conclusions independently and in good 
faith, and we accept that she did. 

 
350. Her reasons for rejecting Mr Moody’s appeal against dismissal were set 
out in her appeal outcome letter dated 12 March 2024. There are also addressed 
in her witness statement, which is consistent with those reasons. We accept that 
they were genuine reasons as to why she took her decision. Furthermore, in the 
circumstances of the case, it was entirely reasonable to reject Mr Moody’s appeal 
against dismissal. 

 
351. There is no evidence beyond assertion that the alleged whistleblowing 
played any part in Ms Fernandez’s decision and we accept that it did not. In this 
respect, it is worth setting out a passage from towards the end of Ms 
Fernandez’s cross-examination at the tribunal. Ms Fernandez said: 

 
“12 A. My position is that -- you ask me what they should have  
13 gone in those circumstances. So if they had concerns,  
14 there were multiple ways of raising those concerns.  
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15 Again, if they had concerns about Stefan, they could  
16 have raised them to Marco, or Stefan Quaderer, or  
17 (Jürg Hunziker, or Morgan Deane, or any combination of  
18 them, right. Ultimately, they could have raised those  
19 concerns just to Stefan, and that was fine as well. At  
20 the end of the day, what the board did, once the board  
21 got the Fairway Brief, the board convened and  
22 commissioned an independent investigation. What they  
23 shouldn't have done is rampaging through the office,  
24 kicking out senior executives from this office,  
25 intimidating junior employees, taping off cameras,  
1 shredding -- I do not know which documents got shredded;  
2 it's very difficult to say what was missing. We were  
3 missing agreements afterwards, certain things were not  
4 papered, or were only on Custos's servers, very  
5 difficult to say. But in the circumstances, raising an  
6 issue to the board, notifying them, is absolutely not  
7 the problem.” 

 
This passage summarises the distinction and is indicative that the focus in Mr 
Moody’s disciplinary and appeal proceedings was on the misconduct which he 
committed and that any alleged whistleblowing concerns played no part. 

 
352. This complaint of whistleblowing detriment therefore also fails. 
 
h. Fail to pay C in lieu of any accrued but untaken holiday (Mr Moody) 
 
353. This complaint is one brought by Mr Moody alone and Mr Brookes 
makes no criticism of any payroll arraignments that applied to him. That in itself 
makes it less likely that the reason for any alleged treatment in this respect would 
be because of whistleblowing; why would you deliberately subject one 
whistleblower to such an alleged detriment but not the other? 
 
354. This complaint is a self-standing matter and we therefore make findings 
in relation to it at this point. 
 
355. In an email sent to Mr Stein on 30 November 2023, Mr Moody stated: “I 
received a payment yesterday without a payslip. However, I assume you will be 
re-running this to include my accrued leave on a 30-day annual leave basis, I 
have calculated this at 9 days (27.5 days less 18.5 taken).”  
 
356. In his termination letter of 18 December 2023, Mr Stein commented (on 
the final page) that Mr Moody “should have now received your final salary 
payment and your P45 will follow in due course”.   
 
357. Mr Moody followed up by sending an email headed “Payroll Query” to 
Tasnim Choudhury and Simon Wood, asserting that he had an entitlement to 
£7,788.46 in respect of accrued but untaken annual leave.  Ms Choudhury 
forwarded this query to Yasmin Sokucu, who worked for the respondent’s payroll 
administrator, BKL (Chartered Accountants and Tax Advisers), asking for advice.  
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In Ms Sokucu’s absence, Gary Silver (a Senior Manager at BKL) replied on 2 
January 2024, noting (inter alia) that BKL had not been “informed of any holiday 
pay due for Andy” and seeking instructions.  Mr Wood promptly replied to Mr 
Silver, reporting that he was “checking internally if we do owe Andy untaken 
leave days, and if so then we’ll send you the usual information”. Ms Choudhury 
followed up on 5 January 2024, confirming that matters had been handled 
correctly.    
 
358. Mr Moody sent Ms Choudhury a further email on 10 January 2024 in 
relation to his “Payroll Query”, to which Ms Choudhury responded on 25 January 
2024.  In this email, Ms Choudhury explained why Mr Moody had no entitlement 
to any payment, on termination, in respect of accrued but untaken annual leave 
(and that he had in fact been overpaid by the respondent). 

 
359. Mr Moody did not address this allegation at all in his witness statement. 
Furthermore, under cross-examination, he accepted that the information provided 
in the email of 25 January 2024 regarding his 2023 holiday data was factually 
accurate. However, notwithstanding that, this complaint has not been withdrawn, 
so we are obliged to set out our findings and conclusions in relation to it. 

 
360. Our conclusions are, inevitably in light of the above, that Mr Moody was 
paid any outstanding holiday pay due and that there was therefore no detrimental 
treatment, such that the complaint fails at the first stage.  

 
361. In any event, there is no evidence that any of the actions set out above 
in relation to this complaint were because of alleged whistleblowing. This 
complaint therefore fails for this reason too. 

 
i. Fail to include C in the November 2023 payroll (Mr Moody) 

 
362. Again, this is a complaint pursued by Mr Moody only. Mr Brookes makes 
no criticism of any payroll arrangements which replied to him. That in itself makes 
it even less likely that the reason for any alleged treatment in this respect would 
be because of whistleblowing; why would you deliberately subject one 
whistleblower to such an alleged detriment but not the other? 

 
363. Again, this is a self-standing complaint and we therefore set out our 
factual findings in relation to it below next to our conclusions. 

 
364. Prior to any prompting from Mr Moody’s lawyer (discussed below), and 
following exchanges involving members of the finance function at the respondent 
on 22 November 2023, Ms Choudhury, in an email sent at 12:01 on 24 
November 2023, confirmed to Tom Lovatt (Senior Finance Manager at the 
respondent) that “We will need to process andy’s payroll…”. Seven minutes later, 
at 12:08, Mr Lovatt noted that five employees (including Mr Moody) had not been 
included in the November payroll, but that “We can send updates to Melanie to 
rerun the payroll and get the amount we owe them if you have dates we need to 
pay them up to”. At 12:31, Mr Moody’s lawyer emailed Mr Stein (copying Ms 
Choudhury), querying why Mr Moody had not received his monthly salary that 
morning. At 13:25, Ms Choudhury confirmed to Mr Lovatt (copying Mr Stein, Ms 
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Fernandez and Simon Wood) that Mr Moody should receive his “Normal Full 
month pay”. At 15:49, Ms Fernandez emailed Mr Stein about this issue, noting 
(inter alia) “I think this is just an error (an admin mistake or something lost in 
communication”. At 15:52, Mr Stein forwarded Ms Fernandez’ email to Ms 
Choudhury, referring to the administrative error in respect of Mr Moody’s pay. At 
16:01, Mr Stein replied to Mr Moody’s lawyer, confirming that the non-payment of 
Mr Moody’s November salary was attributable to an administrative error. Mr Stein 
apologised for this and confirmed that Mr Moody would be paid once the issue 
was rectified.  At 16:21, Ms Choudhury confirmed to Mr Stein and Ms Fernandez 
that she would liaise with the finance team to resolve the matter as soon as 
possible. Three days later, on 27 November 2023, Mr Lovatt asked BKL to rerun 
the November payroll in certain respects, including “Normal Full month pay” for 
Mr Moody; and Melanie Davy (of BKL) responded that afternoon, confirming that 
“The Revised payslips and V4 reports have been uploaded to the Xchange 
site…”. 

 
365. When it was put to Mr Moody in cross-examination that the non-payment 
had been rectified in a very short space of time, he acknowledged that he had 
“received payment within a couple of days, yes”. 

 
366. Notwithstanding that, this allegation has not been withdrawn and we 
therefore need to set out our factual findings and conclusions in relation to it. As 
to our conclusions, in short, as the above chronology makes clear, this was an 
administrative error and one which was very swiftly rectified. We do not, 
therefore, find that there was any detrimental treatment to Mr Moody and the 
complaint fails at the first stage.  

 
367. In any event, the reason for the brief delay was administrative error; it 
was nothing whatsoever to do with alleged whistleblowing.  

 
368. This complaint of whistleblowing detriment therefore fails. 

 
j. Fail to pay the balance of C’s MBA fees (Mr Moody) 

 
369. We have set out in our findings of fact the contractual arrangements in 
relation to the payment of Mr Moody’s MBA fees. There was no obligation on the 
respondent to pay any further fees in respect of the executive MBA programme 
in which Mr Moody had been enrolled. Although Mr Moody suggested in cross-
examination that the respondent was only entitled to cease funding his MBA 
course in the event that he was a “bad leaver”, he was wrong about that. Clause 
3.3 of the relevant agreement provided that “If the Employee's Appointment is 
terminated by any reason, the Employer shall be relieved of the obligation to 
make any further scheduled payments of Tuition Fees and Expenses to the 
extent they have yet to occur after the date of termination”. The “Bad Leaver” 
provisions are relevant for the purpose of determining whether Mr Moody was 
contractually obliged to reimburse monies to the respondent: see clauses 3.1 and 
3.2. 

 
370. Payment of the London Business School invoice dated 11 October 2023, 
in the sum of £43,240, had been deferred pending the outcome of Mr Moody’s 
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disciplinary process.  Although this invoice stipulated a payment date of 11 
November 2023, Appendix 1 to the unsigned sponsorship agreement specified 
that this tranche of fees would be payable on 1 December 2023. In cross 
examination, Mr Moody agreed that there was nothing particularly surprising 
about the fact that the business had decided to hold fire on paying that invoice 
whilst they investigated his part in the events of 27 September 2023. 

 
371. The reason why the respondent did not pay the MBA fees was therefore 
because it was not contractually obliged to do so. It was nothing whatsoever to 
do with any alleged whistleblowing allegations. 

 
372. Whilst this was not the allegation in the list of issues, it was suggested 
on Mr Moody’s behalf that the reason Mr Stein sent out the short form letter 
terminating Mr Moody’s employment on 30 November 2023 (before setting out 
the full reasons for the termination of his employment in a much longer letter on 
18 December 2023) was to rush through the termination of his employment in 
order to avoid incurring a financial liability in respect of the next tranche of MBA 
fees. However, this was put to Mr Stein and he explained that the reason for the 
timing of the termination letter for Mr Moody was as follows: 

 
“22 …whenever  
23 I unfortunately had to terminate someone, I'd rather  
24 give them the news rather quickly and not have them wait  
25 for it. And that was the reason why, when I made the   
1 decision to inform him early on.” 

 
373. In this respect, we note that Mr Stein applied the same process to Mr 
Brookes (in relation to whom there was no issue about MBA fees); Mr Brookes 
employment was terminated summarily on 23 November 2023, with the detailed 
letter setting out the reasons sent on 5 December 2023. We therefore accept Mr 
Stein’s evidence that the reason for the timing of Mr Moody’s letter was indeed to 
let him know the decision as soon as possible and was not in any way done try to 
avoid payment of MBA fees. There was therefore no detrimental treatment in this 
respect. Furthermore, the reason for the timing of the letter was so as to tell Mr 
Moody as soon as possible about the decision; it was not in any way because of 
any alleged whistleblowing. 
 
374. Furthermore, even if the timing of the letter had been to avoid payment 
of the MBA fees, there is nothing unlawful about that. The reason in those 
circumstances for sending out the letter early would be to avoid a financial 
liability for the respondent; not to subject Mr Moody to detrimental treatment 
because of alleged whistleblowing. Even in those circumstances, therefore, this 
complaint would fail. 

 
375. Finally, under the terms of the agreement, Mr Moody would have been 
obliged to repay the MBA fees anyway had his dismissal taken place a few 
weeks later; the contractual position would not therefore have been different, 
albeit that the respondent would, had Mr Moody not honoured the contract and 
repaid the fees, have had the practical hurdle of having to take steps to recover 
the money from him. 
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Summary regarding whistleblowing detriment complaints 

 
376. In summary, therefore, all of the whistleblowing detriment complaints, of 
both claimants, fail on their substantive merits. Notwithstanding this, we 
nonetheless need to address jurisdictional issues in relation to time limits. 

 
Time limits on whistleblowing detriment complaints 

 
377. It is accepted by the parties that all of Mr Brookes’ whistleblowing 
detriment complaints were presented within the tribunal time limit. We agree with 
that analysis.  
 
378. However, not all of Mr Moody’s whistleblowing detriment complaints 
were brought prima facie within the tribunal time limit.  

 
379. In relation to all of the respondents (with the exception of Ms 
Fernandez), Mr Moody commenced ACAS early conciliation on 27 December 
2023 and this concluded on 7 February 2024. The period of early conciliation 
was therefore 42 days. He presented his claim on 5 April 2024 (more than a 
month after the end of ACAS early conciliation). The only aspect of the legislation 
which extends the time limit because of ACAS early conciliation is therefore the 
“stop the clock” provision. Whereas the normal time limit would preclude any 
complaint dated earlier than 6 January 2024, 42 days are added to that; therefore 
any complaint in relation to an alleged act or failure to act prior to 24 November 
2023 is prima facie out of time. 

 
380. That means that the allegations at 11(a-c) of the list of issues were 
presented prima facie out of time (whereas the remaining allegations were all 
presented in time).  

 
381. As none of the “in time” allegations have been successful, there are no 
successful “in time allegations” to which the out of time allegations could be 
linked as being part of a series of similar acts or failures. Therefore all of 
allegations at 11(a-c) were presented out of time. 

 
382. We therefore need to ask whether or not it was reasonably practicable 
for Mr Moody to have presented these complaints in time. The burden of proof in 
this respect is on him to show that it was not reasonably practicable. We have 
heard no evidence from him to suggest that it was not reasonably practicable for 
him to have presented them in time. The issue was addressed only by Ms Page 
at the end of her written submissions at paragraph 146 where she contends 
simply that “it was not reasonably practicable to issue proceedings earlier whilst 
still going through the appeal process”. That may be her assertion, but there is no 
evidence to support it; importantly, it is not Mr Moody’s evidence. We do not, 
therefore, accept that Mr Moody considered that it was not reasonably 
practicable to have put his complaints any earlier for this reason. In any event, 
even if he had asserted this in his evidence, we would not have accepted that 
waiting for an appeal outcome meant that it was not reasonable practicable to 
have presented the complaints earlier; he quite clearly could very easily have 
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submitted a claim much earlier had he chosen to do so, and he had the benefit of 
legal advice during that period. 
 
383. As it was reasonable practicable to present those complaints in time, the 
tribunal does not have jurisdiction to hear those complaints. Complaints 11(a-c) 
of Mr Moody’s claim are therefore struck out. Had they not been struck out for 
want of jurisdiction, however, they would nonetheless have failed on their 
substantive merits for the reasons already set out above. 

 
Automatically unfair dismissal (whistleblowing) 

 
384. We now consider the claimant’s complaints of automatically unfair 
dismissal on the grounds of whistleblowing. We reiterate that, having found that 
the claimant did not make any protected disclosures, these complaints cannot 
succeed in any case. However, we nonetheless address them. 

 
385. As set out in our summary of the law, the causation test in relation to 
dismissal complaints is higher than in relation to detriment complaints; for these 
complaints to succeed, the protected disclosures must be the whole or the 
principal reason for dismissal. 

 
386. We refer back to our findings of fact as a whole and we cross-refer to the 
analysis set out in the whistleblowing detriment section in relation to the 
detriment allegations in relation to the reasons for the dismissals of the 
claimants. In summary, neither Mr Brookes nor Mr Moody was dismissed 
because he had made an (alleged) protected disclosure. They were dismissed 
for the conduct reasons set out in their dismissal letters, which were distinct and 
separate from the making of any alleged protected disclosure. In summary, those 
conduct reasons related to their part in the events of 27 September 2023 and, in 
the case of Mr Moody, his financial misreporting.  

 
387. The alleged whistleblowing formed no part of the reason for their 
dismissals, let alone the whole or principal reason (which would be required for 
the automatically unfair dismissal complaints to succeed). 

 
388. These complaints therefore fail. 

 
“Ordinary” unfair dismissal (Mr Moody) 
 
Reason for dismissal 

 
389. As we have already found, the reason for Mr Moody’s dismissal was 
conduct. That is a potentially fair reason for the purposes of the ERA.  
 
Genuine belief  
 
390. Mr Stein genuinely believe that Mr Moody was guilty of misconduct, as 
identified in the termination letter, specifically his part in the events of 27 
September 2023 and his financial misreporting. We accept that any suggestion (if 
maintained by Mr Moody) that Mr Stein did not subjectively believe the things set 
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out in the termination letter would be absurd, so overwhelmingly are they backed 
up by the evidence. 
 
Reasonable belief 

 
391. The genuine belief in Mr Moody’s misconduct was based on reasonable 
grounds, as detailed in the reasoned termination letter. Strikingly, Mr Moody 
himself accepted, under cross-examination, that several of Mr Stein’s 
conclusions in relation to his misconduct were properly open to him on the 
evidence before him. 
 
Reasonable investigation 

 
392. The respondent conducted as much investigation into the matter as was 
reasonable in all the circumstances of the case, which we summarise below.  
 
393. Prior to suspending Mr Moody, Mr Stein spoke with Mr Ollman, Mr Patel 
and other employees who had been present in the office on 27 September 2023.  

 
394. Mr Stein conducted a disciplinary investigation meeting with Mr Moody 
on 16 November 2023, which lasted for nearly 2 hours. At this meeting, Mr 
Moody made no suggestion of bad faith against Mr Stein; on the contrary, Mr 
Moody thanked Mr Stein for his time and commented “I can only imagine it’s also 
an extremely stressful time for you guys as well”. Mr Moody was asked about Mr 
Stein’s approach to this meeting in cross-examination: 

 
“5 And what I take away from that is that you are  
6 acknowledging that Mr Stein has listened to you fairly,  
7 and you're recognising that this must be a stressful and  
8 difficult matter for him as well. (Inaudible)  
9 A. Yes, I think that's fair.” 

 
395. Mr Stein conducted a disciplinary hearing with Mr Moody on 29 
November 2023, which again lasted for approximately two hours. Mr Moody was 
also asked about Mr Stein’s approach to the disciplinary hearing during his cross-
examination: 
 
“15 Q. And it's fair to say, isn't it, that at that meeting,  
16 you've got an opportunity -- a full opportunity to make  
17 your case to Mr Stein?  
18 A. Yes. I was just answering his questions.  
19 Q. Yes. And he listened to you, didn't he?  
20 A. Yes.”   

 
396. Mr Stein also had regard to the notes from the interview conducted by 
Jones Day with Mr Moody on 7 November 2023, which lasted for 8½ hours in 
total, and a written statement that Mr Moody had submitted on 29 November 
2023. 
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397. There is no suggestion that there are other avenues of investigation 
which the respondent should have taken but didn’t. 

 
398. We therefore conclude that the respondent did carry out such 
investigation as was reasonable in the circumstances. 

 
Procedure 

 
399. One procedural criticism which Mr Moody appears to maintain is 
essentially that the investigation went too far in that it was improper for Jones 
Day to share with Mr Stein a copy of the notes of Mr Moody’s interview with 
them. We do not accept that criticism. Firstly, Jones Day were clear with Mr 
Moody that these notes might be shared and that the information might be used 
in other investigations. More importantly, it was appropriate for Mr Stein to have 
regard to these notes, which included discussion of matters relevant to the issues 
which he was considering (and indeed, he would have been open to criticism if 
he had not considered them). They also drew to his attention the financial 
misreporting allegations which ultimately were one of the reasons for Mr Moody’s 
dismissal. However, there is nothing improper about that. If relevant material 
leads in a particular direction which identifies further misconduct, it is certainly 
not unreasonable to investigate that further and, if there is a case, to add it to the 
list of charges for a subsequent disciplinary hearing. Finally, Mr Moody had the 
notes from the Jones Day meeting himself and could have made any 
representations he wished to Mr Stein in respect of them, either before or at the 
disciplinary hearing. 
 
400. The respondent acted promptly and there was no unreasonable delay in 
investigating matters, convening Mr Moody’s disciplinary hearing, or 
communicating the outcome of the disciplinary process.  

 
401. All of the meetings were conducted fairly, as referenced above.  

 
402. Mr Moody was given a proper opportunity to state his case and a fair 
chance to answer disciplinary charges.  

 
403. He was made aware and understood that dismissal, including summary 
dismissal for gross misconduct, was a potential outcome if the allegations of 
misconduct were upheld.  

 
404. He was informed of his right to be accompanied. 

 
405. He was informed of his right to appeal against dismissal and did appeal. 
The appeal process was conducted fairly and reasonably by Ms Fernandez, who 
was an appropriate person to undertake it, and who carried out a thorough 
appeal process. The appeal hearing lasted a couple of hours and Mr Moody 
accepted in cross-examination that he had the opportunity to put forward any 
arguments that he wished to put forward. 

 
406. Ms Fernandez also explained in cross-examination that she was 
appointed to undertake and review Mr Stein’s decision and the process around it 



Case Numbers: 2216092/2024 & 2217978/2024 
 

 - 67 - 

but her job was not to conduct a second investigation. To quote the passage of 
cross-examination in full: 

 
“14 A. My job was to hear the appeal and to review if  
15 a process, if Pat has followed the process. My job was  
16 not to conduct the second investigation. If  
17 I considered that Pat didn't follow the fair process, or  
18 if I considered that Pat's findings were insufficient,  
19 then I would have asked for another investigation or  
20 conducted it. But I did not do the full-blown  
21 investigation of every little single thing. It was  
22 simply not part of my mandate, the way I understood it.” 

 
407. We accept that this was a standard, fair and reasonable approach to 
take. It does, however, have some implications in relation to the finding which we 
make below regarding the fact that Mr Stein conducted both the disciplinary 
investigation and the disciplinary hearing in relation to Mr Moody. 

 
408. We pause to note that, up to this point, we have identified no procedural 
defects in the process of Mr Moody’s dismissal, let alone any which would render 
the dismissal unfair. 

 
Mr Stein conducting both the investigation and the disciplinary hearing 

 
409. Mr Stein conducted both the investigation and the disciplinary hearing in 
relation to Mr Moody.  
 
410. As set out in our summary of the law above, the ACAS Code provides at 
paragraph 6 that “in misconduct cases, where practicable, different people 
should carry out the investigation and disciplinary hearing”. That gives rise to a 
number of questions: first, was it practicable in the circumstances of this case for 
different people to carry out the investigation and disciplinary hearing; secondly, 
even if it was practicable, such that there was a breach of paragraph 6 of the 
ACAS Code, was that breach unreasonable? In addition, regardless of whether 
there was a unreasonable breach of the ACAS Code, we need to consider 
whether the fact that Mr Stein conducted both the investigation and the 
disciplinary hearing was unreasonable for the purposes of general fairness under 
section 98(4) ERA. 

 
411. The respondent rightly submits that having a separate investigator and 
disciplinary officer is not a prerequisite for a fair dismissal. However, whether it is 
fair or not depends on the circumstances of the case. 

 
412. Mr Benson and the judge asked Mr Stein a number of questions about 
the matter and it is worth setting out those exchanges here: 

 
[T6/163]  
17 MR BENSON: Okay. Who else could have conducted the  
18 disciplinary hearing to separate the investigation from  
19 the disciplinary? Was there anyone else in the company  
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20 that could have adequately covered that?  
21 A. At that senior level, with the necessary experience?  
22 I didn't see anyone.    
 
[T6/166]  
16 JUDGE BATY: And can you tell me why it was that none of  
17 those individuals [Christine Leong, Owen Vaughan and Robert  
Alizon] did either the investigation or the  
18 disciplinary or the appeal and you did it and Olga did  
19 it?  
20 A. Because none of these people had any, let's say,  
21 relevant experience in HR matters or legal matters, and  
22 I consider this to be an HR and legal process that  
23 should be carried out by someone who is experienced with  
24 these type of things.   

 
413. Mr Benson also asked Mr Stein about the issue of impartiality and those 
exchanges are as follows: 
 
21 MR BENSON: Okay. On to the impartiality. You were  
22 described as being in the thick of events on  
23 27 September?  
24 A. Yes.  
25 MR BENSON: You were. But you said you were professional  
1 enough to carry out an impartial investigation. Do you  
2 feel that you were sufficiently detached to conduct that  
3 investigation?  
4 A. I absolutely feel so. If at all, if I may add, I was  
5 rather feeling very sympathetic towards especially Andy,  
6 because we had a very, very good relationship over  
7 the years and I thoroughly enjoyed working with him. We  
8 shared private things. So I think I was really, really  
9 looking into the process and was hoping to find reasons  
10 to keep him on.  
….  
  
24 Having carried out the investigation and you found  
25 sufficient evidence to move it on to formal discipline,  
1 do you still consider yourself as being impartial?  
2 A. Yes.  
3 MR BENSON: Okay. Is that best practice for the  
4 investigating officer to also conduct a disciplinary  
5 hearing?  
6 A. That's the way how I know it. And that's also the way  
7 how I conducted in Switzerland.  
8 MR BENSON: That's the way you do it in Switzerland?  
9 A. Yeah. 

 
414. And in a similar exchange with the judge, Mr Stein said: 
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16 A. I acted on the experience that I had with that process  
17 in other jurisdictions and acted on that, and with the  
18 formalities of it, we obviously had help from external [UK legal]  
19 counsel.   

 
415. First of all, we want to make it absolutely clear that we consider that Mr 
Stein was a thoroughly impressive individual who set out to approach his task 
with impartiality and who was always mindful of his duty to be fair in relation to Mr 
Moody. It is not merely that we accept the evidence set out just above about how 
sympathetic he felt towards Mr Moody and that he had a very very good 
relationship with him over the years and enjoyed working with him; as we have 
found in our findings of fact generally, Mr Moody was well liked at the respondent 
generally and a lot of people were very well disposed towards him. Furthermore, 
we have seen other evidence of just how well disposed Mr Stein was towards Mr 
Moody and how seriously he took his duties to give him a fair hearing; see his 
comments in his emails of 13 and 23 November 2023 to Ms Fernandez (which 
we have quoted in full above) about giving Mr Moody “another opportunity to put 
forward any views” and “of course we need to understand Andy’s position on all 
of this, and it may be that he provides context we’re not aware of”. 

 
416. Secondly, we accept that the respondent was indeed in extraordinary 
circumstances in the aftermath of 27 September 2023, with the huge disruption, 
the termination of its CEO’s contract, and about 20 employees (including its 
CFO) having been suspended. We accept that there were limited people who 
could carry out an investigation or a disciplinary or appeal hearing. We accept Mr 
Stein’s evidence that the only individuals at the respondent who had the 
necessary seniority and experience, and a sufficient degree of HR or legal 
knowledge, which he reasonably thought was necessary in relation to a complex 
disciplinary process involving the CFO, were himself and Ms Fernandez.  

 
417. It is true that the respondent could have outsourced either the 
investigation or the disciplinary process and we note, of course, that it did indeed 
outsource certain investigations, for example the Jones Day investigation into the 
Fairway Brief. However, there are limitations on external disciplinary processes, 
in particular that an external disciplinary officer does not have the power to 
dismiss an individual and could only present a recommended decision which 
someone at the company would then need to decide whether to action. 
Furthermore, in ordinary circumstances, even if there are only limited individuals 
at the company who could carry out investigation/disciplinary processes, we do 
not consider that it would be unreasonable not to outsource part of the process, 
given these limitations and the cost of doing so, all the more so when there could 
have been 20 separate sets of disciplinary procedures.  

 
418. If there were no other factors of relevance beyond those we have just 
been through, we would have been persuaded that it was not unreasonable for 
Mr Stein to conduct both the investigation and the disciplinary hearing in relation 
to Mr Moody and that, whilst doing so was a breach of the ACAS Code, it was 
not an unreasonable one. However, the factor that counts against this is not so 
much that Mr Stein did both the investigation and the disciplinary, but the fact 
that he was not only present in the office on 27 September 2027, but was 
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particularly impacted upon by what happened; in particular he was subjected to 
appalling abuse by Mr Ager-Hanssen and was then ejected from the office. We 
appreciate that Mr Moody was not at the meeting where Mr Stein was abused by 
Mr Ager-Hanssen and was not responsible for ejecting him from the office. 
However, Mr Stein’s experiences that day, which left him considerably shaken, 
must have had an ongoing impact upon him. For this reason, we consider that, 
whilst it was fine for him to carry out the investigation, the actual disciplinary 
hearing should have been conducted by someone else (be it someone external; 
or be it by Ms Fernandez, with the appeal then conducted externally). 
 
419. We have considered whether, following the principles in Taylor, quoted 
in our summary of the law above, the fact that the appeal was heard by Ms 
Fernandez “cured this defect” such that the overall process was fair. However, 
we have concluded that it did not. That is because, as Ms Fernandez was very 
clear about, her appeal was a review of the process and not a rehearing. 

 
420. We therefore conclude that the fact that Mr Stein conducted the 
investigation and the disciplinary hearing was unreasonable and that that renders 
the dismissal unfair; and that it amounts to an unreasonable breach of paragraph 
6 of the ACAS Code. 

 
Range of reasonable responses 

 
421. But for the defect identified above in relation to Mr Stein holding the 
investigation and the disciplinary, we would have had no hesitation in concluding 
that Mr Moody’s dismissal fell well within the range of reasonable responses and 
that it was therefore not unfair.  
 
422. However, because of that conclusion above, we find that the dismissal 
was unfair and that Mr Moody’s complaint of ordinary unfair dismissal succeeds. 

 
Remedy issues to be determined at this hearing 
 
Did the claimants contribute to their dismissals? If so, to what extent? 

 
423. As noted in our summary of the law, we are obliged to consider whether, 
on the balance of probabilities, the conduct in question took place.  
 
424. For all the reasons set out above in our findings of fact, the culpable and 
blameworthy conduct both on 27 September 2023 and, in the case of Mr Moody, 
in his financial misreporting, did take place.  

 
425. As we have also found, that conduct was the reason and the only reason 
for their dismissals. Both Mr Brookes and Mr Moody were, therefore, each 
entirely responsible for the reasons why they were dismissed. We have no 
hesitation in finding that their conduct contributed 100% towards their dismissals.  

 
426. Accordingly, had Mr Brookes’ automatically unfair dismissal complaint 
succeeded, we would have made a reduction of 100% to both the basic and 
compensatory awards from fur dismissal.  
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427. Furthermore, in relation to Mr Moody, whose “ordinary” unfair dismissal 
complaint has succeeded, we make a reduction of 100% of both the basic and 
compensatory awards for unfair dismissal.  

 
What is the prospect that C’s employment would have terminated in any event, 
applying Polkey and/or Chagger-type principles? 

 
428. This issue pertains only to Mr Moody, whose “ordinary” unfair dismissal 
complaint has succeeded. It succeeded for one reason only, namely the fact that 
the same person, Mr Stein, heard the investigation and the disciplinary hearing. 

 
429. What would be the position if the dismissal had been carried out fairly, 
specifically if Ms Fernandez had heard the disciplinary hearing or an external 
disciplinary officer had heard the disciplinary hearing? We consider that it is 
inconceivable that Mr Moody would not have been dismissed, given the weight of 
evidence of his misconduct, which would have been equally available to an 
alternative disciplinary officer as it was to Mr Stein. Consequently, we make a 
100% reduction in the compensatory award for unfair dismissal under the 
principles in Polkey. 

 
ACAS Code 

 
430. We have already found that there was an unreasonable breach of 
paragraph 6 of the ACAS Code.  
 
431. However, whatever percentage uplift might have been applied is 
irrelevant, given our findings above that, on the basis of Mr Moody’s contributory 
conduct and the principles in Polkey, the basic and compensatory awards for 
unfair dismissal have each been reduced to zero. The amounts of the basic and 
compensatory awards would, whatever the percentage uplift applicable, still 
remain at zero. 

 
Was any protected disclosure made by C not made in good faith? 

 
432. In light of our conclusions that the whistleblowing detriment and 
dismissal complaints have failed, it is not necessary for the purposes of these 
reasons for us to come to any conclusions about whether any of the alleged 
protected disclosures made by the claimants were made in good faith or not, and 
we do not do so. 
 
Conclusions 
 
433. The only complaint that has succeeded is, therefore, Mr Moody’s 
complaint of ordinary unfair dismissal.  
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434. However, given our findings in relation to contributory conduct and 
Polkey, it follows that no award will be made in respect of this successful 
complaint. Accordingly, there is no need for a remedy hearing to be listed. 
 
 

 
EJ Baty 
_____________________________________ 
Employment Judge Baty 

 
         Dated: 27 June 2026   
                   
         Judgment and Reasons sent to the parties on: 
 
     30 June 2026 
                 ………...................................................................... 
 

M PARRIS 
         ………...................................................................... 
          For the Tribunal Office 
 
 
 
Public access to employment tribunal decisions 
 
Judgments and reasons for the judgments are published, in full, online at 
www.gov.uk/employment-tribunal-decisions shortly after a copy has been sent to the claimant(s) 
and respondent(s) in a case. 
 
Recording and Transcription 
 
Please note that if a Tribunal hearing has been recorded you may request a transcript of the 
recording, for which a charge may be payable. If a transcript is produced it will not include any 
oral judgment or reasons given at the hearing. The transcript will not be checked, approved or 
verified by a judge. There is more information in the joint Presidential Practice Direction on the 
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directions/ 
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ANNEX 1 
 

LIST OF ISSUES - MR BROOKES 
 
 
PROTECTED DISCLOSURES   
 
1. Did C do the following:  
 

a. Between 28.7.23-31.7.23, reported orally to Mr Christen Ager-Hanssen 
(R1’s CEO) the matters set out at Grounds of Complaint (“GOC”) para 
11(a), specifically that:  
 

i. the combined effect of the 17.7.23 board resolution of HEH, and the 
revised licence agreement and credit facility agreement received by C 
on 28.7.23:  
 

1. was to discharge Indigo’s liability to HEH for a licence fee of 
CHF 60m for CHF 54m (therefore at a CHF 6m undervalue);  
 
2. removed contractual provision intended to protect the nChain’s 
Group’s interests;   
 
3. imposed a guarantee in respect of a CHF 100m credit facility 
extended to HEH by Indigo, and   
 
4. contained wide-reaching covenants in favour of Indigo;  

 
ii. the calling of the guarantee and/or any breach of the covenants 
would trigger a mandatory sale of nChain’s intellectual property to 
Indigo at an undervalue;  
 
iii. the above-mentioned agreements constituted a mechanism 
whereby Indigo could strip nChain of its intellectual property; and  
 
iv. the conduct of the Board of HEH in resolving to enter into the 
agreements was in breach of their legal obligations as directors to act 
in the best interests of HEH and its subsidiaries (“Alleged PD1”).  

 
b. On 2.8.23, repeated the same matters (as listed in paragraph 1(a) above) 
at a Group Management Meeting, as set out at GOC para 11(b) (“Alleged 
PD2”).  
 
c. On 26.9.23, repeated the same matters (as listed in paragraph 1(a) 
above) at a Group Management Meeting, as set out at GOC para 11(c) 
(“Alleged PD3”).   
 
d. On 27.9.23, sent the minutes of the 26.9.23 Group Management Meeting 
to R2, as set out at GOC para 11(d) (“Alleged PD4”).   
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e. On 27.9.23, sent the ‘Fairway Brief’ (which C claims to have co-authored) 
to R2, as set out at GOC para 11(e) (“Alleged PD5”).   
 
f. As particularised below, reported orally to Mr Ager-Hanssen matters 
contained in the ‘Fairway Brief’, specifically:  
 

i. on 9.9.23 repeated the same matters (as listed in paragraph 1(a) 
above) at a meeting with Mr Ager-Hanssen, as set out at Further and 
Better Particulars (“FBP”) para 2.1 (“Alleged PD6”);  
 
ii. on 10.9.23 repeated the same matters (as listed in paragraph 1(a) 
above) at a meeting with Mr Ager-Hanssen, as set out at FBP para 2.2 
(“Alleged PD7”);  
 
iii. on 9.9.23 and/or 10.9.23 disclosed to Mr Ager-Hanssen that 
Conrad Druzeta and Robert Alizon, members of Calvin Ayre’s Fairway 
Family Office team (or associated therewith) had prepared alternative 
transaction documents without nChain’s input and that at least two 
HEH Board Directors (Marco Bianchi and Stefan Matthews) had in 
breach of their duties failed to explain the full nature of these 
documents to the Board of HEH Board of Directors and had failed to 
recuse themselves from involvement in and the process of authorising 
the 17 July Transaction (referred to at para 10 DoC) (the “17 July 
Transaction”) despite an obvious conflict of interest, and in so doing 
had breached the Board Regulations of the HEH Group dated 19 May 
2022, as set out at FBP para 2.3 (a) (“Alleged PD8”);  
 
iv. on 9.9.23 and/or 10.9.23 disclosed to Mr Ager-Hanssen that there 
had been a failure by the HEH Board to abide by HEH’s required 
process when entering into the 17 July Transaction, to obtain ‘Super 
Approval’ (as required by the Security-holders’ Deed dated 18 January 
2023 made between HEH Holding and its shareholders (other than 
LTIP beneficiaries)), and the transaction was not valid and a fraud on 
the HEH Group and its shareholders, as set out at FBP para 2.3 (b) 
(“Alleged PD9”);  
 
v. on or around 14.9.23/15.9.23 disclosed to Mr Ager-Hanssen that 
Calvin Ayre had recently increased (in June 2023) his ownership stake 
in HEH to 34%, but that this did not entitle him to dictate matters 
(whether directly or, indirectly, through his Fairway Family ONice or 
otherwise) to the Board or other members of Group Management as 
he had been doing, as set out at FBP para 2.4 (“Alleged PD10”);  
 
vi. on 16.9.23 disclosed to Mr Ager-Hanssen the same matters as set 
out at para 1 (a) above and those matters referred to at paras 1 (f) (iii) 
/ (iv) above, as set out at FBP para 2.5 (“Alleged PD11”);  
 
vii. on 18.9.23 disclosed to Mr Ager-Hanssen the same matters as set 
out at para 1 (a) above and those matters referred to at paras 1 (f) (iii) 
/ (iv) above, as set out at FBP para 2.6 (“Alleged PD12”);  
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viii. on 19.9.23 disclosed to Mr Ager-Hanssen the same matters as set 
out at para 1 (a) above and those matters referred to at paras 1 (f) (iii) 
/ (iv) above, as set out at FBP para 2.7 (“Alleged PD13”);  
 
ix. on 20.9.23 disclosed to Mr Ager-Hanssen the same matters as set 
out at para 1 (a) above and those matters referred to at paras 1 (f) (iii) 
/ (iv) above, as set out at FBP para 2.8 (“Alleged PD14”); and  
 
x. on 25.9.23 disclosed to Mr Ager-Hanssen the same matters as set 
out at para 1 (a) above and those matters referred to at paras 1 (f) (iii) 
/ (iv) above, as set out at FBP para 2.9 (“Alleged PD15”).    

 
2. If so, did this amount to a disclosure of information?  
 
3. If so, did C believe that the information tended to show that:  
 

a. HEH’s board of directors had failed, was failing or was likely to fail to 
comply with their legal obligations as directors to act in the best interests of 
HEH and its subsidiaries – in the case of Alleged PDs1-15.   
 
b. a criminal offence had been committed, was being committed or was 
likely to be committed by Calvin Ayre, Marco Bianchi and Calvin Ayre’s 
Fairway family office (namely a criminal conspiracy to enable Indigo to 
extract and acquire the nChain Group’s intellectual property and main line 
of business at a significant undervalue, as set out at GOC para 11(e)(iv)) – 
in the case of Alleged  
PDs3-15.   
 

4. If so, was that belief reasonable?  
 
5. If so, did C believe that the disclosure was made in the public interest, for the 
reasons set out at GOC para 12?  
 
6. If so, was that belief reasonable?  
 
7. If so, in respect of any of the disclosures set out above, did C disclose 
information (i) which was disclosed to him in the course of obtaining legal advice, 
and (ii) in respect of which a claim to legal professional privilege could be 
maintained in legal proceedings (so that the disclosure cannot amount to a 
qualifying disclosure – s. 43B(4) ERA 1996)?   
 
8. Alternatively, do the common law principles of legal professional privilege 
prevent C from relying on such disclosures (or any of them)?  
 
WHISTLEBLOWING DETRIMENT  
 
9. Did Rs (or any of them) do or deliberately fail to do the following:  
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a. On 28.9.23, Rs1-3 suspended C, pending an investigation into alleged 
misconduct.  
 
b. R1 excluded C from its computer systems during the period of his 
suspension.  
 
c. Rs1-3 decided to proceed to discipline C.  
 
d. Rs1-3 failed to convene a disciplinary hearing.  
 
e. Rs1-3 maintained C’s suspension from 28.9.23-23.11.23 in breach of the 
3-week limitation in C’s contract of employment.  
 
f. On 23.11.23, Rs2&3 decided to dismiss C.  
 
g. On 23.11.23, Rs2&3 decided to dismiss C without notice.  
 
h. Rs1-3 failed to offer C a right of appeal against his dismissal.  
 
i. Rs1-3 refused to consider C’s appeal against dismissal (dated 30.11.23.)  

 
10. If so, did this amount to subjecting C to a detriment?  
 
11. If so, was this done on the ground that C had made a protected disclosure? 
Specifically, did the making of a protected disclosure materially (i.e. more than 
trivially) influence the treatment complained of?  
 
12. If so, in respect of each such detriment:  
 

a. is R2 and/or R3 personally liable, pursuant to s. 47B(1A)(a) or (b) ERA 
1996?  
 
b. is R1:  
 

i. liable as C’s employer, pursuant to s. 47B(1) ERA 1996;  
 
ii. vicariously liable for the wrongdoing of R2 and/or R3, pursuant to s. 
47B(1B) ERA 1996?  

 
AUTOMATIC UNFAIR DISMISSAL  
 
13. Was the reason (or, if more than one, the principal reason) for C’s dismissal 
the fact that he had made a protected disclosure?  
 
REMEDY ISSUES OF PRINCIPLE POTENTIALLY ARISING FOR 
CONSIDERATION AT THIS HEARING  
 
14. Should the Tribunal make declarations that (a) C suffered unlawful detriments 
and/or (b) C was automatically unfairly dismissed?  
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15. Did R1 unreasonably fail to comply with the ACAS Code of Practice on 
disciplinary procedures? If so, in what respect(s)?   
 
16. Did C cause or contribute to his dismissal? If so, to what extent?  
 
17. What is the prospect that C’s employment would have terminated in any 
event, applying Polkey and/or Chagger-type principles?  
 
18. Was any protected disclosure made by C not made in good faith?   
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ANNEX 2 
 

LIST OF ISSUES - MR MOODY 
 
 
PROTECTED DISCLOSURES   
 
1. Did C do the following:  
 

a. On 1 August 2023, C emailed Mr. Matthews, Christen Ager-Hanssen, 
David Brookes and Robert Alizon and said that there were significant 
differences between the versions of the 17 July Instruments which had been 
approved and those which had been executed (GoC, para. 20) (“Alleged 
PD1”);  
 
b. On 2 August 2023, C contacted Mr. Ager-Hanssen by phone and told him 
about the changes to the 17 July Instruments and said that they would have 
a profoundly negative effect on R1 and its group. He said that Mr. Alizon 
and Conrad Druzeta had drafted, without supervision, review or approval, 
an entirely new arrangement and that that had been executed; that the 
arrangement was solely in the interest of Calvin Ayre and that that this put 
the entire business at risk (GoC, para. 23) (“Alleged PD2”);  
 
c. At the 2 August Connaught Meeting, C set out his concerns about the 17 
July Instruments (the gist of which is set out in relation to PD1 and PD2) 
(GoC, para. 24) (“Alleged PD3”);  
 
d. At the 3 August George Meeting, C explained the unauthorised 
modifications that had been made to produce the 7 July Instruments to Mr. 
Ager-Hanssen and expressed the view that Mr. Matthews had breached his 
fiduciary duties to R1 and the Group in acting for the sole benefit of Mr. 
Ayre. C said there had been a deliberate circumvention of the law and 
governance to force through agreements which Mr. Matthews would have 
known would not have been acceptable (GoC, para. 25) (“Alleged PD4”);  
 
e. On 19 September 2023, C repeated his concerns about the 17 July 
Instruments (as set out in paragraphs 1(a)-(d) above) to Stefan Quaderer 
(GoC, para. 28) (“Alleged PD5”);  
 
f. At the 26 September 2023 meeting, C repeated the information about the 
17 July Instruments and their probity (as set out in paragraphs 1(a)-(d) 
above) (GoC, para. 33) (“Alleged PD6”);  
 
g. On 27 September 2023, the minutes of the 26 September 2023 meeting 
were sent to Mr. Matthews (GoC, para. 39) (“Alleged PD7”);  
 
h. At the same time (on 27 September 2023), the Fairway Brief was sent to 
Mr. Matthews (“Alleged PD8”)?  

 
2. If so, did the PDs or any of them amount to disclosures of information?  
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3. If so, did C believe that the information disclosed tended to show that:  
 

a. HEH’s board of directors had failed to comply with their legal obligations 
as employees / fiduciaries / directors (i) to act in the way they consider, in 
good faith, most likely to promote the success of the company for the 
benefit of its members as a whole; (ii) to exercise independent judgment; 
(iii) to exercise reasonable care, skill and diligence; (iv) to avoid conflicts of 
interest; and (v) to declare interests in transactions (“the Duties” – see GoC, 
para. 20) [in respect of all PDs];  
 
b. a criminal offence of fraud had been committed by Mr. Ayre, Mr. Bianchi, 
Mr. Matthews, Mr. Alizon, Mr. Druzeta and/or Indigo, by putting in place the 
17 July Instruments (GoC, para. 23.2) [in respect of all PDs save PD1];  
 
c. information tending to show the above-mentioned failures/offences had 
been or was likely to be deliberately concealed (GoC, para. 23.3) [in respect 
of all PDs save PD1]?  

 
4. If so, was that belief reasonable?  
 
5. If so, did C believe that the disclosure was made in the public interest?  
 
6. If so, was that belief reasonable?  
 
WHISTLEBLOWING DETRIMENT  
 
7. As regards the relevant dates for limitation purposes:  
 

a. C commenced ACAS early conciliation against Rs 1-3 on 27 December 
2023;  
 
b. the ACAS early conciliation certificates in respect of Rs 1-3 were issued 
on 7 February 2024;  
 
c. the period of early conciliation in respect of Rs 1-3 was 42 days;  
 
d. C commenced ACAS early conciliation against R4 on 13 March 2024;  
 
e. the ACAS early conciliation certificate in respect of R4 was issued on 15 
March 2024;  
 
f. the period of early conciliation in respect of R4 was 2 days; and  
 
g. C’s claim was presented to the Tribunal on 5 April 2024.  

 
8. Is any complaint of whistleblowing detriment in relation to an alleged act or 
failure to act prior to 24 November 2023 potentially out of time?  
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9. Was there a series of similar acts or failures for the purpose of s.48(3)(a) of 
the Employment Rights Act 1996 (“ERA”)?  If so:  
 

a. Which acts or failures formed part of that series?  
 
b. When was the last of them?  

 
10. In respect of any complaint of whistleblowing detriment which is prima facie 
out of time:  
 

a. Was it reasonably practicable to have presented the complaint within the 
limitation period specified in s.48(3)(a) ERA?  
 
b. If not, was the complaint presented within such period as the Tribunal 
considers reasonable (s.48(3)(b) ERA)?  

 
11. Did Rs (or any of them) do or deliberately fail to do the following (all 
detriments claims brought against all Rs):  
   

a. On 27 September 2023, block C from computer, internet and phone 
access;  
 
b. Suspend C on 28 September 2023;  
 
c. Require C to attend the Jones Day Meeting on 7 November 2023;  
 
d. Decide to proceed with a disciplinary process;  
 
e. Decide to dismiss C;  
 
f. Decide to dismiss C without notice;  
 
g. Reject C’s appeal against dismissal, on 12 March 2024;  
 
h. Fail to pay C in lieu of any accrued but untaken holiday;  
 
i. Fail to include C in the November 2023 payroll;  
 
j. Fail to pay the balance of C’s MBA fees?  

 
12. If so, did this amount to subjecting C to a detriment?  
 
13. If so, was this done on the ground that C had made a protected disclosure? 
Specifically, did the making of a protected disclosure materially (i.e. more than 
trivially) influence the treatment complained of?   
 
AUTOMATIC UNFAIR DISMISSAL  
 
14. Was the reason (or, if more than one, the principal reason) for C’s dismissal 
the fact that he had made a protected disclosure?  
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ORDINARY UNFAIR DISMISSAL  
 
15. What was the reason for C’s dismissal on 30 November 2023?  
 
16. Was that a potentially fair reason? R1 relies on conduct (as detailed in the 
letter dated 18 December 2023 setting out the reasons for C’s dismissal).  
 
17. Did R1 have a genuine belief in C’s alleged misconduct?  
 
18. If so, was it a belief based on reasonable grounds?  
 
19. Was any such belief arrived at following an investigation that was reasonable 
in all the circumstances of the case?  
 
20. Was the procedure adopted within the range of reasonable responses?  
 
21. Was the sanction of summary dismissal within the range of reasonable 
responses?  
 
REMEDY ISSUES OF PRINCIPLE POTENTIALLY ARISING FOR 
CONSIDERATION AT THIS HEARING  
 
22. Should the Tribunal make declarations that (a) C su\ered unlawful detriments 
and/or (b) C was automatically unfairly dismissed?  
 
23. Did R1 unreasonably fail to comply with the ACAS Code of Practice on 
disciplinary procedures? If so, in what respect(s)?   
 
24. Did C cause or contribute to his dismissal? If so, to what extent?   
 
25. What is the prospect that C’s employment would have terminated in any 
event, applying Polkey and/or Chagger-type principles?  
 
26. Was any protected disclosure made by C not made in good faith?   


